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People of State of New York, respondent,
v Gary P. Fredlund, appellant.

 

David Goodman, Poughkeepsie, N.Y. (Steven Levine of counsel), for appellant.

William V. Grady, District Attorney, Poughkeepsie, N.Y. (Bridget Rahilly Steller of
counsel), for respondent.

Appealby the defendant froman order of the CountyCourt, Dutchess County(Hayes,
J.), dated November 23, 2004, which, after a hearing, designated him a level three sex offender
pursuant to Correction Law article 6-C.

ORDERED that the order is affirmed, without costs or disbursements.

Contrary to the defendant’s contention, the hearing court properly assessed him 10
points under risk factor number 13 (unsatisfactory post-offense conduct while confined/supervised)
based on evidence that he absconded from the court’s jurisdiction while awaiting sentencing.

The defendant’s contention that the court erred in assessing him both 30 points under
risk factor number 5 (victim less than 10 years old) and 20 additional points under risk factor number
6 (physical helplessness of victim) is unpreserved for appellate review (see People v Sinclair, 23
AD3d 537).  In any event, even if the defendant’s total score under the risk assessment instrument
had fallen below the threshold score for designation as a level three sex offender, an upward departure
to level three would have been warranted in this case based on clear and convincing evidence that the
defendant, after absconding from New York, obtained employment where children were easily
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accessible, and subsequently admitted to fantasizing about subjecting very young girls to sexual acts.

Accordingly, the hearing court’s determination to designate the defendant a level three
sex offender was provident and supported by clear and convincing evidence (see People v Forney,
28 AD3d 446, 447; People v Hammonds, 27 AD3d 441, 442; People v White, 25 AD3d 677).

CRANE, J.P., FLORIO, FISHER and DICKERSON, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


