Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D14357
C/hu
AD3d Submitted - February 13, 2007
HOWARD MILLER, J.P.
ROBERT A. SPOLZINO
GLORIA GOLDSTEIN
WILLIAM E. McCARTHY, JJ.
2005-09772 DECISION & ORDER

The People, etc., respondent,
v Andrew Brown, appellant.

(Ind. No. 2308/04)

Lynn W. L. Fahey, New York, N.Y. (Julie A. Kleeman of counsel), for appellant.

Richard A. Brown, District Attorney, Kew Gardens, N.Y. (John M. Castellano,
Nicoletta J. Caferri, and Annette B. Almazan of counsel), for respondent.

Appeal by the defendant from a judgment of the Supreme Court, Queens County
(Lewis, J.), rendered September 14, 2005, convicting him of grand larceny in the fourth degree,
criminal mischief in the fourth degree, criminal possession of stolen property in the fifth degree (two
counts), possession of burglar's tools, and jostling, upon a jury verdict, and imposing sentence.

ORDERED that the judgment is affirmed.

The record does not support the defendant's contentions that the trial judge was
"physically or constructively absent from [a] material stage of the proceedings" (People v Mellerson,
15 AD3d 964, 965). No juror was questioned or excused in the absence of the court (see People
v Toliver, 89 NY2d 843; People Pinkney, 272 AD2d 52).

The court in its discretion required the jurors to fill out questionnaires which were
given to the attorneys before the voir dire. The defense counsel was given an opportunity to review
the questionnaires with his client and the attorneys were given an opportunity to confer with each
other. After a “discussion off the record,” certain jurors were excused on the record by the court on
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consent. Under the circumstances, the record does not demonstrate that there was an improper
delegation of judicial authority by the trial court (see People v Pulido, 278 AD2d 254).

MILLER, J.P., SPOLZINO, GOLDSTEIN and McCARTHY, JJ., concur.
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