
March 20, 2007 Page 1.
LUTZ v GOLDSTONE

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D14379
O/hu

 AD3d  Submitted - February 13, 2007

HOWARD MILLER, J.P. 
REINALDO E. RIVERA
GLORIA GOLDSTEIN
WILLIAM E. McCARTHY, JJ.

 

2005-11352 DECISION & ORDER
2006-01499
2006-01500
2006-04221

Victoria Lutz, plaintiff-respondent, v Bruce H.
Goldstone, appellant; Anthony R. Tirone, nonparty-
respondent.

(Index No. 2528/94)

 

Annette G. Hasapidis, South Salem, N.Y., for appellant.

Berman Bavero Frucco & Gouz, P.C., White Plains, N.Y. (Howard Leitner of
counsel), for plaintiff-respondent.

Elizabeth Anne Bannon, New York, N.Y., for nonparty-respondent.

In a matrimonial action in which the parties were divorced by judgment dated May 9,
1994, the defendant former husband appeals (1), as limited by his brief, from so much of an order of
the Supreme Court, Westchester County (Donovan, J.), dated October 20, 2005, as granted the
plaintiff former wife’s motion for counsel fees, (2) from an order of the same court dated January 19,
2006, (3) from an order of the same court dated January 23, 2006, and (4) from an order of the same
court dated March 28, 2006, which, after a hearing, awarded the plaintiff former wife counsel fees
in the sum of $60,244.33.

ORDERED that the appeal from the order dated January 19, 2006, is dismissed,
without costs or disbursements, as the defendant is not aggrieved by that order (see CPLR 5511); and
it is further,
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ORDERED that the appeal from the order dated January 23, 2006, is dismissed as
abandoned, without costs or disbursements; and it is further,

ORDERED that the orders dated October 20, 2005, and March 28, 2006, respectively,
are reversed insofar as appealed from, on the law and the facts, without costs or disbursements, and
the plaintiff’s motion for counsel fees is denied.

On a prior appeal, this court determined that the plaintiff failed to meet her burden of
proving the defendant’s alleged civil contempt of the judgment of divorce by clear and convincing
evidence (see Lutz v Goldstone, 31 AD3d 398). Since there was no finding that the defendant’s
failure to comply with the provisions of the judgment of divorce was willful, the plaintiff was not
entitled to counsel fees under Domestic Relations Law § 237(c) (see Almeda v Hopper, 8 AD3d 216;
Green v Green, 288 AD2d 436).

The issue of whether the plaintiff was entitled to counsel fees under Domestic
Relations Law § 237(a), although “entrusted to the sound discretion of the trial court . . . is
nonetheless controlled by the equities of the case and the financial circumstances of the parties”
(Popelaski v Popelaski, 22 AD3d 735, 738; see Domestic Relations Law § 237[a]). Here, the
Supreme Court’s determination to grant the plaintiff’s motion for counsel fees was an improvident
exercise of discretion, given the equities and the circumstances (see Block v Block, 296 AD2d 343,
344; cf. Markov v Markov, 304 AD2d 879, 880). We note that the Supreme Court also erred by
including in its award counsel fees pertaining to the prior Family Court appeal in the sum of $10,875
(see Abrusci v Abrusci, 79 AD2d 980). 

In light of our determination, we do not reach the defendant’s remaining contentions.

MILLER, J.P., RIVERA, GOLDSTEIN and McCARTHY, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


