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2005-09858 DECISION & ORDER

In the Matter of Park Ridge Neighborhood Association,
etc., et al., petitioners, v Erin M. Crotty, etc., et al., 
respondents.
(Proceeding No. 1)

In the Matter of Westchester Country Club, Inc., et al.,
appellants, v Erin M. Crotty, etc., et al., respondents.
(Proceeding No. 2)

(Index Nos. 13745/05, 13813/05)

 

Zarin & Steinmetz, White Plains, N.Y. (Daniel M. Richmond and David S. Steinmetz
of counsel), for appellant Westchester Country Club, Inc., and Collier, Halpern,
Newberg, Nolletti & Bock, LLP, White Plains, N.Y. (William J. Collier, Jr., and
William Walsh of counsel), for appellant Harrison-Rye Realty Corp. (one brief filed).

Andrew M. Cuomo, Attorney General, New York, N.Y. (Michael S. Belohlavek and
Norman Spiegel of counsel; Tomas Carbonell on the brief), for respondents Erin M.
Crotty, as Commissioner of the New York State Department of Environmental
Conservation, and New York State Department of Environmental Conservation in
Proceeding No. 2.
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Thacher Proffitt & Wood LLP, White Plains, N.Y. (Kevin J. Plunkett and Darius P.
Chafizadeh of counsel), for respondents Atlantic Development, LLC, Iliana Gardens,
LLC, Collin Estates, LLC, and Sunshine Properties of Westchester, LLC, in
Proceeding No. 2.

Friedman, Harfenist, Langer & Kraut, Purchase, N.Y. (Steven Jay Harfenist of
counsel), for amicus curiae Town/Village of Harrison.

In two related proceedings pursuant to CPLR article 78 to review a determination of
the New York State Department of Environmental Conservation dated July 11, 2005, which granted
a waiver of water quality certification in connection with an application by Atlantic Development,
LLC, to fill federally-regulated wetlands, Westchester Country Club, Inc., and Harrison-Rye Realty
Corp. appeal, as limited by their brief, from so much of an order and judgment (one paper) of the
Supreme Court, Westchester County (Nicolai, J.), dated September 14, 2005, as denied the petition
in Proceeding No. 2, dismissed Proceeding No.2, and vacated a temporary restraining order of the
same court dated August 18, 2005, enjoining Atlantic Development, LLC, Iliana Gardens, LLC,
Collin Estates, LLC, Sunshine Properties of Westchester, LLC, and Michael DeMartino, and their
agents, servants, and employees from proceeding with any work on parcels designated as Blocks 12,
13, and 14 on Westchester County Tax Map No. 3322 until September 15, 2005.

ORDERED that the order and judgment is reversed insofar as appealed from, on the
law, with costs payable by the respondents appearing separately and filing separate briefs, the petition
in Proceeding No. 2 is granted, the determination is annulled, and Atlantic Development, LLC, Iliana
Gardens, LLC, Collin Estates, LLC, Sunshine Properties of Westchester, LLC, and Michael
DeMartino, and their agents, servants, and employees are enjoined from proceeding with any work
on parcels designated as Blocks 12, 13, and 14 on Westchester County Tax Map No. 3322 pending
the issuance of a water quality certification by the New York State Department of Environmental
Conservation.

The regulations of the New York State Department of Environmental Conservation
(hereinafter the Department) that govern the Department’s response to requests for water quality
certifications under section 401 of the Clean Water Act (33 USC § 1341[a][1]) provide that the
applicant for such a permit “must apply for and obtain a water quality certification from the
department” (6 NYCRR 608.9[a] [emphasis supplied]).  Although the applicable federal statute
allows a state to which permitting authority under the Clean Water Act [formerly the Federal Water
Pollution ControlAct] has been delegated to grant a waiver of water qualitycertification (see 33 USC
§ 1341[a]), the Department’s regulations, by which it is bound (see Matter of Frick v Bahou, 56
NY2d 777, 778; Matter of Steck v Jorling, 219 AD2d 727, 729), do not.  The Department’s
argument that its regulations require water quality certification only where the waters in issue fall
within its jurisdiction under the Freshwater Wetlands Act (ECL art 24) is inconsistent with the terms
of the regulation, pursuant to which the certification requirement applies to any permit “that may
result in any discharge into navigable waters as defined in section 502 of the Federal Water Pollution
Control Act” (6 NYCRR 608.9[a]). In addition, although the regulations authorize the Department
to grant statewide water quality certifications in certain circumstances, they provide for no such
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certification, and no exemption or other such relief, on the ground that the wetland in issue is not
subject to the Department’s jurisdiction by virtue of federal jurisdiction over the wetland (see 6
NYCRR 608.9[b]; cf. 6 NYCRR 608.9[a]). The Department was without authority to grant the
waiver at issue. Accordingly, the petition in Proceeding No. 2 should have been granted and the
determination granting the waiver of water quality certification should have been annulled.  In light
of this determination, it is unnecessary for us to address the appellants’ contentions with respect to
the applicability of the New York State Environmental Quality Review Act (ECL article 8) to such
a determination.

MILLER, J.P., SPOLZINO, GOLDSTEIN and McCARTHY, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


