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2006-04456 DECISION & ORDER

Stan Stuart, d/b/a Silver River Marina, respondent, 
v Linda Tennen Kushner, appellant.

(Index No. 8373/05)

 

Thomas F. Liotti, Garden City, N.Y. (Lucia Maria Ciaravino of counsel), for
appellant.

Law Offices of Thomas J. Bailey & Associates, P.C., Westbury, N.Y. (Nancy
Pavlovic of counsel), for respondent.

In anaction, inter alia, to recover damages for legalmalpractice, the defendant appeals
from an order of the Supreme Court, Nassau County (McCarty, J.), dated March 14, 2006, which
denied those branches of her motion which were pursuant to, inter alia, CPLR 3012(d) to vacate her
default in appearing or answering the complaint and for leave to serve an answer and, in effect, denied
as academic that branch of her motion which was to dismiss the complaint pursuant to CPLR
3211(a)(7) for failure to state a cause of action.

ORDERED that the order is reversed, on the law and in the exercise of discretion,
with costs, those branches of the defendant’s motion which were to vacate her default in appearing
or answering the complaint and for leave to serve an answer are granted, the answer is deemed
served, and the matter is remitted to the Supreme Court, Nassau County, to determine on the merits
that branch of the defendant’s motion which was to dismiss the complaint pursuant to CPLR
3211(a)(7). 
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The Supreme Court improvidently exercised its discretion in denying that branch of
the defendant’s motion which was to vacate her default in timely appearing or answering the
complaint. In light of the lack of any prejudice to the plaintiff resulting from the short two-month
delay, the lack of willfulness on the part of the defendant, the existence of potentially meritorious
defenses, and the public policy favoring the resolution of cases on the merits, the defendant’s default
in appearing or answering the complaint should have been excused (see CPLR 2004; Schonfeld v
Blue & White Food Prods. Corp., 29 AD3d 673, 674; Yonkers Rib House, Inc. v 1789 Cent. Park
Corp., 19 AD3d 687, 688; Trimble v SAS Taxi Co. Inc., 8 AD3d 557, 558), and leave to serve an
answer should have been granted (see CPLR 3012[d]).

In light of our determination, we remit the matter to the Supreme Court, Nassau
County, to determine on the merits that branch of the defendant’s motion which was to dismiss the
complaint pursuant to CPLR 3211(a)(7) (see Campbell v Vakili, 30 AD3d 457; Korpalski v Lau, 17
AD3d 536, 538; Galati v Brice, 290 AD2d 530, 531).

RIVERA, J.P., SPOLZINO, FISHER and DICKERSON, JJ., concur.
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James Edward Pelzer
Clerk of the Court


