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2006-00436 DECISION & ORDER

Jose Giraldo Mafia, et al., appellants, v Creekview
Homes, Ltd., et al., respondents (and a third-party action).

(Index No. 2691/03)

 

Garcia & Stallone, Melville, N.Y. (Karl Zamurs of counsel), for appellants.

McCabe & Mack LLP, Poughkeepsie, N.Y. (Deborah J. Solot and David Posner of
counsel), for respondent Creekview Homes, Ltd.

Whalen & Whalen, Dover Plains, N.Y. (Thomas J. Whalen of counsel), for
respondent Larry Rabideau.

In an action to recover damages for personal injuries, etc., the plaintiffs appeal, as
limited by their brief, from so much of an order of the Supreme Court, Dutchess County (Dolan, J.),
dated December 7, 2005, as granted that branch of the motion of the defendant Creekview Homes,
Ltd., which was for summary judgment dismissing the complaint insofar as asserted against it and,
in effect, upon searching the record, inter alia, awarded summary judgment dismissing the complaint
against the remaining defendants. 

ORDERED that the order is reversed insofar as appealed from, on the law, with one
bill of costs, and that branch of the motion of the defendant Creekview Homes, Ltd., which was for
summary judgment dismissing the complaint insofar as asserted against it is denied.

The proponent of a summary judgment motion must make a prima facie showing of
entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any material
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issues of fact from the case (see generally Winegrad v New York Univ. Med. Ctr., 64 NY2d 851,
853).  Here, the defendant Creekview Homes, Ltd. (hereinafter Creekview Homes), failed to make
the requisite showing. Contrary to the respondents’ contentions, the affidavits of the injured plaintiff
and a coworker submitted in connection with the injured plaintiff’s claimfor Workers’ Compensation
benefits, which affidavits were proffered by Creekview Homes in its moving papers, did not establish,
prima facie, that the accident could not have occurred on property that it owned or developed. There
exists a triable issue of fact as whether the accident location which was described in the affidavits as
having been at a construction project “in/near Carmel,” near “I-84 in Carmel,” and “at the
construction site in Carmel, NY,” was the same location alleged in the complaint. Since Creekview
Homes failed to establish its entitlement to judgment as a matter of law, we need not consider the
sufficiency of the opposing papers (see Winegrad v New York Univ. Med. Ctr., supra).  Accordingly,
the Supreme Court erred in granting that branch of the motion of Creekview Homes which was for
summary judgment dismissing the complaint insofar as asserted against it and, in effect, upon
searching the record, inter alia, dismissing the complaint against the remaining defendants. 

The respondents’ remaining contention is without merit. 

SCHMIDT, J.P., SPOLZINO, FLORIO and SKELOS, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


