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2006-02665 DECISION & ORDER

Leon Nash, respondent, v Herold Duroseau, et al.,
appellants, et al., defendants.

(Index No. 6289/05)

 

Wingate, Kearney & Cullen, Brooklyn, N.Y. (Richard J. Cea of counsel), for
appellants.

Cornicello & Tendler, LLP, New York, N.Y. (Susan Baumel-Cornicello and Allison
M. Furman-Salcedo of counsel), for respondent.

In a mortgage foreclosure action, the defendants Herold Duroseau, Greenpoint
Mortgage Funding, Inc., and Mortgage Electronic Registration Sysytems, Inc., appeal from an order
of the Supreme Court, Kings County (Ruchelsman, J.), dated January 25, 2006, which denied their
motion to vacate an order of the same court, dated July 22, 2005, granting the plaintiff’s motion for
leave to enter a default judgment against them upon their failure to answer and directing an inquest
on the issue of damages.

ORDERED that the order dated January25, 2006, is modified, on the law, bydeleting
the provision thereof denying that branch of the appellants’ motion which was to vacate so much of
the order dated July 22, 2005, as granted that branch of the plaintiff’s motion which was for leave to
enter a default judgment against Green Point Mortgage Funding, Inc., and substituting therefor
provisions granting that branch of the appellants’ motion which was vacate so much of the order
dated July 22, 2005, as granted that branch of the plaintiff’s motion which was for leave to enter a
default judgment against Green Point Mortgage Funding, Inc. and thereupon denying that branch of
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the plaintiff’s motion; as so modified, the order dated January 25, 2006, is affirmed insofar as
appealed from, without costs or disbursements.  

The plaintiff concedes on appeal that Green Point Mortgage Funding, Inc., was not
in default. Therefore, leave to enter a default judgment against that defendant should not have been
granted.

With respect to the remaining appellants, in order to establish grounds to vacate their
default, they were required to establish a reasonable excuse for the default and demonstrate the
existence of a meritorious defense (see Anamdi v Anugo, 229 AD2d 408, 409). In support of those
branches of their motion which were to vacate their default in answering, they asserted the defense
of lack of consideration. As third parties who were not parties to the mortgages which are the subject
of this mortgage foreclosure action, they lack standing to raise the defense of lack of consideration
on the ground that that defense is personal to the original mortgagor (see 527-9 Lenox Ave. Realty
Corp. v Ninth Street Assocs., 200 AD2d 531; County of Tioga v Solid Waste Indus., 178 AD2d 873,
874). Accordingly, they failed to demonstrate the existence of a meritorious defense.  In view of the
foregoing, we need not address the question of whether the excuse for their default was reasonable.

SCHMIDT, J.P., GOLDSTEIN, FISHER and LIFSON, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


