
April 24, 2007 Page 1.
PEOPLE v OLIVER, KEVIN

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D14812
G/cb

 AD3d  Argued - March 19, 2007

STEPHEN G. CRANE, J.P. 
GABRIEL M. KRAUSMAN
GLORIA GOLDSTEIN
MARK C. DILLON, JJ.

 

2006-06836 DECISION & ORDER

The People, etc., appellant, 
v Kevin Oliver, respondent.

(Ind. No. 2518/05)

 

Richard A. Brown, District Attorney, Kew Gardens, N.Y. (John M. Castellano and
Edward D. Saslaw of counsel), for appellant.

Frank T. Kelly, Bayside, N.Y., for respondent.

Appeal by the People, as limited by their brief, from so much of an order of the
Supreme Court, Queens County (Hollie, J.), dated June 9, 2006, as, after a hearing, granted that
branch of the defendant’s omnibus motion which was to suppress physical evidence.

ORDERED that the order is reversed insofar as appealed from, on the law and the
facts, and that branch of the defendant’s omnibus motion which was to suppress physical evidence
is denied.

Contrary to the defendant’s contention, the People raised the issue of the defendant’s
standing to contest the search of his knapsack both in their motion papers and in their post-hearing
memorandum.  On appeal, the sole issue raised by the People is the question of standing. 

A defendant has the burden of establishing standing by showing a legitimate
expectation of privacy (see People v Ramirez-Portoreal, 88 NY2d 99, 108).  The People have the
burden of demonstrating abandonment, which is the relinquishment of an expectation of privacy (id.
at 110). A defendant abandons property when he voluntarily relinquishes possession in a “calculated
decision” in response to police conduct (id.).
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The People established that the defendant abandoned the knapsack when he left it on
the floor of a crowded Chinese takeout restaurant and went outside to talk to the police.  The
defendant himself testified at the hearing that someone from the restaurant asked him what was going
on, and he said “I think they [the police] [are] about to search.” Therefore he “purposeful[ly]
divest[ed]” himself of possession in a “calculated decision” to avoid a search (id.).  His action was
“intentional and voluntary as the product of considered judgment” (id.). Under the facts of this case,
the defendant relinquished any expectation of privacy when he left the premises, leaving the knapsack
unattended in a publicly accessible area (see People v Murray, 256 AD2d 116, 118).  

Accordingly, the defendant had no standing to contest the search, and that branch of
his omnibus motion which was to suppress physical evidence should have been denied.  

 

CRANE, J.P., KRAUSMAN, GOLDSTEIN and DILLON, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


