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2006-06481 DECISION & ORDER

The People, etc., appellant, 
v Gauntlett Gabbidon, Jr., respondent.

(Ind. No. 38/06)

 

William V. Grady, District Attorney, Poughkeepsie, N.Y. (Heather A. Ryan of
counsel), for appellant.

Steven A. Feldman, Uniondale, N.Y., for respondent.

Appeal by the People from an order of the County Court, Dutchess County (Hayes,
J.), dated June 7, 2006, which granted the defendant’s motion to dismiss the indictment on the ground
that the People improperly charged the grand jury with the statutory presumption language in Penal
Law § 220.25(1).

ORDERED that the order is affirmed.

On July 17, 2005, the defendant was a passenger in a van which was stopped by a
state trooper for speeding. The trooper smelled a strong odor of marihuana, and a subsequent search
by him of the van revealed plastic bags containing marihuana concealed throughout the van.

On March 24, 2006, an indictment was filed charging the defendant with criminal
possession of marihuana in the second degree. Upon the defendant’s motion, the County Court
dismissed the indictment, finding that the People had improperly charged the grand jury that the
statutory presumption of knowing possession of a controlled substance in an automobile, as set forth
in Penal Law § 220.25(1), was applicable to the possession of marihuana (see People v Bruno, 13
Misc 3d 1234[A]; People v Gabbidon, 10 Misc 3d 728, 730).
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Penal Law § 220.25(1) applies only to the presence of a controlled substance in an
automobile, as defined in Penal Law § 220.00(5), which specifically excludes marihuana from the
definition of controlled substance. Since the defendant was charged in the indictment with criminal
possession of marihuana, which is not a controlled substance, the County Court correctly dismissed
the indictment

SPOLZINO, J.P., KRAUSMAN, SKELOS and DICKERSON, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


