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2006-04501 DECISION & ORDER

Robert L. Pryor, etc., appellant, et al., plaintiff, 
v Long Island Rail Road, et al., respondents.

(Index No. 31967/96)

 

Budin, Reisman, Kupferberg & Bernstein, LLP, New York, N.Y. (Law Office of
Scott B. Schwartz, PLLC, of counsel), for appellant.

Nicolini, Paradise, Ferretti & Sabella, Mineola, N.Y. (Barbara L. Hall of counsel), for
respondents.

In an action to recover damages for personal injuries, the plaintiff Robert L. Pryor,
as Trustee in Bankruptcy of the Estate of Theresa Cacciapuoti, appeals, as limited by his brief, from
so much of an order of the Supreme Court, Nassau County (Winslow, J.), dated March 23, 2006, as
denied those branches of his motion which were, in effect, pursuant to CPLR 5015(a)(5) to vacate
an order of the same court dated November 20, 2001, dismissing the action as abandoned, and
pursuant to CPLR 3404 to restore the action to the trial calendar.

ORDERED that the order dated March 23, 2006, is reversed insofar as appealed from,
on the law and in the exercise of discretion, with costs, and those branches of the motion which were,
in effect, pursuant to CPLR 5015(a)(5) to vacate the order dated November 20, 2001, dismissing the
action as abandoned, and pursuant to CPLR 3404 to restore the action to the trial calendar, are
granted.

The Supreme Court improvidently exercised its discretion in denying that branch of
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the motion of the plaintiff Robert L. Pryor, as Trustee in Bankruptcy of the Estate of Theresa
Cacciapuoti (hereinafter the plaintiff), which was to restore the action to the trial calendar after it had
been dismissed pursuant to CPLR 3404.  The transcript of the deposition of Theresa Cacciapuoti
(hereinafter Theresa) and the photographs depicting the defective condition alleged to be the cause
of the underlying accident were sufficient to show the existence of a meritorious cause of action (see
Palermo v Lord & Taylor, 287 AD2d 258, 260; Ramputi v Timko Contr. Corp., 262 AD2d 26; cf.
Batton v Elghanayan, 43 NY2d 898, 899-900; Yadegar v International Food Mkt., 28 AD3d 475).
Furthermore, Theresa’s continuing medical problems provided a reasonable excuse for the delay in
restoring this action to the trial calendar (see Lebron v New York City Hous. Auth., 257 AD2d 541;
Kassover v Diamonds Run, Ltd., 193 AD2d 515; Sheehan v Hollywood, 112 AD2d 211, 212-213).
The plaintiff demonstrated a lack of intent to abandon the action and a lack of prejudice to the
defendants, given that the action was originally marked off the calendar voluntarily in order to permit
further discovery with respect to consequential injuries, the parties had stipulated to extend the
plaintiff’s time to restore the action to the trial calendar, and the parties continued to conduct
discoverybeyond that period of time (see Kranz v Braverman, 15 AD3d 451, 452; Felder v NewYork
City Tr. Auth., 238 AD2d 543; Curtin v Grand Union Co., 124 AD2d 918, 919). 

RIVERA, J.P., SPOLZINO, FISHER, LIFSON and DICKERSON, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


