Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D15077
C/hu
AD3d Argued - March 30, 2007
STEPHEN G. CRANE, J.P.
ANITA R. FLORIO
JOSEPH COVELLO
DANIEL D. ANGIOLILLO, JJ.
2006-03072 DECISION & ORDER

Jean Ellen Gargiulo, respondent, v
Alan C. Geiss, etc., appellant.

(Index No. 14858/03)

Heidell, Pittoni, Murphy & Bach, LLP, New York, N.Y. (Gail Savetamal of counsel),
for appellant.

Christopher S. Olson, Huntington, N.Y ., for respondent.

In an action to recover damages for medical malpractice, the defendant appeals from
an order of the Supreme Court, Nassau County (Parga, J.), dated March 13, 2006, which denied his
motion for summary judgment dismissing the complaint.

ORDERED that the order is reversed, on the law, with costs, and the motion for
summary judgment dismissing the complaint is granted.

The plaintiff commenced this medical malpractice action to recover damages for
personal injuries allegedly sustained as a result of the defendant’s negligent laparoscopic surgical
repair and post-operative treatment of the plaintiff’s hernia. The defendant moved for summary
judgment and the Supreme Court denied his motion on the ground that it was improperly supported
by his own affidavit and the uncertified medical records of the plaintiff’s treating neurologist.

“Onamotion for summary judgment dismissing the complaint in a medical malpractice
action, ‘the defendant doctor has the initial burden of establishing the absence of any departure from
good and accepted medical practice or that the plaintiff was not injured thereby’” (Chance v Felder,
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33 AD3d 645, 645, quoting Williams v Sahay, 12 AD3d 366, 368). “Once the defendant has made
a prima facie showing, the burden shifts to the plaintiff to lay bare his or her proof and demonstrate
the existence of a triable issue of fact” (Chance v Felder, supra at 645-646). “General allegations
of medical malpractice, merely conclusory and unsupported by competent evidence tending to
establish the essential elements of medical malpractice, are insufficient to defeat defendant physician’s

summary judgment motion” (4/varez v Prospect Hosp., 68 NY2d 320, 325; see Jonassen v Staten
Is. Univ. Hosp., 22 AD3d 805, 806).

The Supreme Court erred in denying the defendant’s motion for summary judgment
dismissing the complaint. As the defendant correctly contends, he properly relied on his own expert’s
affidavit in support of his motion (see e.g. Juba v Bachman, 255 AD2d 492, 493; Whalen v Victory
Mem. Hosp., 187 AD2d 503). Through the plaintiff’s medical records, the defendant’s deposition
testimony, and his expert affidavit, the defendant established his entitlement to judgment as a matter
oflaw (see DiMitri v Monsouri, 302 AD2d 420, 421; cf- Kearse v New York City Tr. Auth., 16 AD3d
45,47 n 1). In opposition, the affidavit of the plaintiff’s expert contained only conclusory opinions
regarding the defendant’s alleged negligence which were insufficient to raise a triable issue of fact
(see DiMitri v Monsouri, supra). Additionally, the affidavit did not even address the issue of the
defendant’s alleged negligent post-operative treatment of the plaintiff’s hernia (see Wilson v Buffa,
294 AD2d 357, 358).

CRANE, J.P., FLORIO, COVELLO and ANGIOLILLO, JJ., concur.

ENTER:

ames Edward Pelzer
Clerk of the Court
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