
May 29, 2007 Page 1.
MATTER OF STAR BOXING, INC. v 

DAIMLERCHRYSLER MOTORS CORPORATION

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D15322
O/cb

 AD3d  Argued - April 26, 2007

REINALDO E. RIVERA, J.P. 
GLORIA GOLDSTEIN
MARK C. DILLON
EDWARD D. CARNI, JJ.

 

2005-04176 DECISION & ORDER

In the Matter of Star Boxing, Inc., respondent, v 
Daimlerchrysler Motors Corporation, appellant.

(Index No. 17912/04)
 

The Rose Law Firm, PLLC, Albany, N.Y. (Justin E. Proper of counsel), for appellant.

Steve Newman, New York, N.Y., for respondent.

In a proceeding pursuant to CPLR article 75 to confirm an arbitration award dated
October 30, 2003, issued pursuant to General Business Law § 198-a, Daimlerchrysler Motors
Corporation appeals from an order of the Supreme Court, Westchester County (Bellantoni, J.),
entered March 31, 2005, which granted the petition and denied the cross petition to vacate the award.

ORDERED that the order is reversed, on the law, with costs, the petition is denied,
the cross petition is granted, the arbitration award is vacated, and the parties are directed to proceed
to arbitration before a different arbitrator. 

The instant proceeding involves an award which was rendered after the petitioner
selected the “alternative arbitration mechanism established pursuant to regulations promulgated”
pursuant to General Business Law § 198-a(k).  Once the petitioner selected alternative arbitration,
the appellant manufacturer was required to “submit to such alternative arbitration” (GeneralBusiness
Law § 198-a[k]). Since arbitration was imposed upon the appellant, the appellant is entitled to the
“expanded judicial review available in compulsory arbitration” (Motor Vehicle Mfrs. Ass’n v State
of New York, 75 NY2d 175, 187). In order to be upheld, an arbitration award must have evidentiary
support and cannot be arbitrary and capricious (see Matter of Motor Vehicle Acc. Indem. Corp., v
Aetna Cas. & Sur. Co., 89 NY2d 214, 223).   
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In the instant case, the arbitrator’s award must be set aside as arbitrary and capricious
on the ground that the arbitrator violated the regulations promulgated pursuant to General Business
Law § 198-k, to wit, 13 NYCRR 300.12. Subdivision(f) of 13 NYCRR 300.12 grants the arbitrator
the discretion to inspect or ride in the consumer’s vehicle during the hearing.  Once the hearing is
closed, the arbitrator may request additional evidence, but “[a]ll such evidence shall be submitted to
the administrator for transmission to the arbitrator and the parties” (13 NYCRR 300.12[i]).
Accordingly, once the hearing is closed, the parties are precluded from communicating directly with
the arbitrator.  

The petitioner acknowledged that it received notice to bring the vehicle to the
arbitration hearing so that the arbitrator could inspect it pursuant to 13 NYCRR 300.12(f).  The
petitioner failed to comply, to the apparent dismay of the arbitrator, who asked, “You didn’t bring
the car?” The appellant requested that an adverse inference be drawn against the petitioner for failure
to provide an opportunity for inspection.  

After the hearing was officially closed, the arbitrator demanded an inspection of the
vehicle.  The appellant objected to the inspection on the ground that “an inspection of the vehicle
after the hearing has already been closed is improper,” and was informed by the arbitration
administrator that the inspection was unauthorized.  Nevertheless, the arbitrator conducted the
inspection in the presence of a representative of the petitioner, who stated that “the control Panel
goes off intermittently and one internal light malfunctions.” The arbitrator referred to the results of
the inspection and the ex parte statement of the petitioner’s representative in her summary of the
evidence.  

The inspection and the direct ex parte communication between the petitioner’s
representative and the arbitrator were clear violations of 13 NYCRR 300.12(i) and constituted
misconduct (see CPLR 7511[b][1][I]; Goldfinger v Lisker, 68 NY2d 225). The results of that
inspection and the ex parte communication were considered by the arbitrator in rendering the award.
Accordingly, the arbitration award should have been vacated, and the matter submitted to a different
arbitrator for a new determination.  

In light of our determination, we need not consider the appellant’s remaining
contentions.  

RIVERA, J.P., GOLDSTEIN, DILLON and CARNI, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


