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2006-09668 DECISION & ORDER

Theresa DiVittorio, respondent, v Joseph DiVittorio,
appellant.

(Index No. 25718/97)

 

Ferzola and Kommor, LLP, Westbury, N.Y. (Steven D. Kommor of counsel), for
appellant.

Tabat, Cohen & Blum, LLP, West Islip, N.Y. (Robert A. Cohen and Amel Massa of
counsel), for respondent.

In a matrimonial action in which the parties were divorced by judgment entered
November 20, 1998, the father appeals, as limited by his notice of appeal and brief, from so much of
an order of the Supreme Court, Suffolk County (McNulty, J.), dated September 5, 2006, as denied
his motion for leave to renew and reargue his prior motion, inter alia, for modification of the
judgment of divorce by changing residential custody of the parties’ daughter from the mother to him,
which was denied in an order of the same court dated February 10, 2006.

ORDERED that the appeal from so much of the order as denied that branch of the
motion which was for leave to reargue is dismissed, as no appeal lies from an order denying
reargument; and it is further,

ORDERED that the order is affirmed insofar as reviewed; and it is further,

ORDERED that one bill of costs is awarded to the respondent.
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The denial of the appellant’s originalmotion in an order dated February 10, 2006, was
affirmed by this court (see DiVittorio v DiVittorio, 36 AD3d 848).  The propriety of that order,
including the Supreme Court’s refusal to consider the appellant’s surreply, may not be relitigated on
the instant appeal.

 A motion for leave to renew must be supported by new or additional facts "not offered
on the prior motion that would change the prior determination," and "shall contain reasonable
justification for the failure to present such facts on the prior motion" (CPLR 2221[e][2],[3]; see
Gerbino v Gerbino, 5 AD3d 435).  Here, the so-called new facts tendered by the defendant were
either not new, or would not have changed the outcome. Accordingly, that branch of motion which
was for leave to renew was properly denied. 

CRANE, J.P., RITTER, GOLDSTEIN and BALKIN, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


