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2003-10643 DECISION & ORDER
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(Ind. No. 03-00262)
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Francis D. Phillips II, District Attorney, Goshen, N.Y. (David R. Huey of counsel),
for respondent.

Appeal by the defendant from a judgment of the County Court, Orange County
(DeRosa, J.), rendered November 25, 2003, convicting him of course of sexual conduct against a
child in the first degree, course of sexual conduct against a child in the second degree, rape in the first
degree, sodomy in the first degree, sexual abuse in the second degree (four counts), and endangering
the welfare of a child, upon a jury verdict, and imposing sentence.

ORDERED that the judgment is modified, on the law, by vacating the sentence
imposed; as so modified, the judgment is affirmed, and the matter is remitted to the County Court,
Orange County, for a new second felony offender hearing and resentencing.

The trial court properly admitted into evidence a tape recording of a telephone call
between the defendant and the victim (see People v McGee, 49 NY2d 48, 60; People v Yukl, 25
NY2d 585, 589). The court providently exercised its discretion in allowing the jury to use a
transcript as an aid in listening to the tape recording at trial (see People v Wilson, 207 AD2d 463,
464).
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Contrary to the defendant’s contention, the police properly seized his cellphone at the
time of his arrest, since they had a reasonable belief that the phone, located in plain view, was related
to the crime for which the defendant had just been arrested (see People v Yancy, 86 NY2d 239, 245-
246). 

Viewing the evidence in the light most favorable to the prosecution (see People v
Contes, 60 NY2d 620), we find that it was legally sufficient to establish the defendant’s guilt beyond
a reasonable doubt. Moreover, resolution of issues of credibility is primarily a matter to be
determined by the jury, which saw and heard the witnesses, and its determination should be accorded
great deference on appeal (see People v Romero, 7 NY3d 633, 644-45; People v Mateo, 2 NY3d
383, 410, cert denied 542 US 946). Upon the exercise of our factual review power (see CPL
470.15[5]), we are satisfied that the verdict of guilt was not against the weight of the evidence (see
People v Romero, supra).

The defendant’s trial attorney provided meaningful representation (see People v
Benevento, 91 NY2d 708; People v Baldi, 54 NY2d 137).

We agree with the defendant's contention that the sentencing court erred at the second
felony offender hearing, when, over the defendant’s objection, it admitted into evidence a certificate
of conviction from South Carolina which was not accompanied by the certification required by CPLR
4540(c). This defect requires vacatur of the court's adjudication of the defendant as a second felony
offender and remittitur of the matter to the County Court, Orange County, for a new second felony
offender hearing (see People v Acebedo, 156 AD2d 369; People v Hines, 90 AD2d 621), at which
the People will have the opportunity to overcome the technical defects of their proof (see People v
Acebedo, supra; People v Hines, supra), and for resentencing.

The defendant’s contentions regarding the alleged impairment of the integrity of the
grand jury, the existence of two different transcripts of pretrial proceedings, his motion for the
reassignment of counsel, and the failure to call witnesses in his defense and to investigate a medical
examination of the victim rely on matter dehors the record.  

The defendant’s contention that counts 2 through 10 of the indictment are duplicitous,
that testimonyas to the distinctive nature of his laugh violated his right against self-incrimination, that
the indictment did not set forth facts supporting every element of the offense charged, that the court
erred in allowing testimony by lay witnesses, that the court properly limited the defendant’s right to
speak at sentencing, that the People’s opening statement improperly shifted the burden of proof, that
improper comments were made by the prosecutor during summation, that facts alleged in the
indictment were different from evidence adduced at trial, that the original accusatory instrument was
defective, that the prosecutor made improper and misleading remarks during trial, that the defendant’s
cell phone was improperly admitted into evidence at trial, and that the People failed to timely disclose
Rosario (see People v Rosario, 9 NY2d 286, cert denied 368 US 866) and Brady (see Brady v
Maryland, 373 US 83) material, are unpreserved for appellate review, and in any event, are without
merit.
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The defendant’s remaining contentions are without merit.

CRANE, J.P., RITTER, LIFSON and BALKIN, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


