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2005-10661 DECISION & ORDER

Thomas J. Gillen, etc., respondent-appellant, v
Utica First Insurance Company, appellant-respondent.

(Index No. 01967/04)

 

Farber Brocks & Zane LLP, Mineola, N.Y. (Audra S. Zane of counsel), for appellant-
respondent.

Kenneth Cooperstein, Centerport, N.Y., for respondent-appellant.

In an action to recover damages for breach of contract and violation of General
Business Law § 349, the defendant appeals, as limited by its brief, from so much of an order of the
Supreme Court, Suffolk County (Hudson, J.), dated November 2, 2005, as denied its cross motion
for a protective order regarding certain discovery demands made by the plaintiff, and the plaintiff
cross-appeals from so much of the same order as denied its motion to strike the defendant’s answer
pursuant to CPLR 3126 and “admonished” his counsel for using “insulting” language in his papers
towards the defendant’s counsel.

ORDERED that the cross appeal from so much of the order as “admonished” the
plaintiff’s counsel for using “insulting” language in his papers toward the defendant’s counsel is
dismissed, without costs or disbursements, as the plaintiff is not aggrieved by that portion of the order
(see CPLR 5511); and it is further,

ORDERED that the order is affirmed insofar as appealed fromand insofar as reviewed
on the cross appeal, without costs or disbursements. 
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The supervision of disclosure and the setting of reasonable terms and conditions
therefor are matters resting within the court’s discretion and, absent an improvident exercise of that
discretion, its determinations willnot be disturbed on appeal (see Matter of U.S. Pioneer Elec. Corp.,
47 NY2d 914, 916; Mattocks v White Motor Corp., 258 AD2d 628, 629). Here, the Supreme Court
providently exercised its discretion in denying the defendant’s cross motion for a protective order
regarding certain interrogatories interposed by the plaintiff. The sought-after information was relevant
to the plaintiff’s cause of action alleging a violation of General Business Law § 349.

The Supreme Court also providently exercised its discretion in denying the plaintiff’s
motion to strike the defendant’s answer as a sanction for the defendant’s failure to answer the subject
interrogatories. Although actions should be resolved on the merits wherever possible (see Cruzatti
v St. Mary’s Hosp., 193 AD2d 579, 580), a court may strike the defendant’s answer as a sanction if
the defendant “refuses to obey an order for disclosure or willfully fails to disclose information which
the court finds ought to have been disclosed” (CPLR 3126). While the nature and degree of the
sanction to be imposed is a matter that rests within the court’s discretion (see Soto v City of Long
Beach, 197 AD2d 615, 616; Spira v Antoine, 191 AD2d 219), “striking an answer is inappropriate
absent a clear showing that the failure to comply with discoverydemands [was] willful, contumacious
or in bad faith” (Harris v City of New York, 211 AD2d 663, 664). Here, contrary to the contention
of the plaintiff, he failed to make a clear showing that the defendant’s failure to answer the
interrogatories was in bad faith.

MASTRO, J.P., COVELLO, ANGIOLILLO and DICKERSON, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


