Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D15822
C/hu
AD3d Argued - May 29, 2007
ROBERT W. SCHMIDT, J.P.
FRED T. SANTUCCI
PETER B. SKELOS
RUTH C. BALKIN, JJ.
2005-03053 DECISION & ORDER

The People, etc., respondent,
v Thomas A. Lubrano, appellant.

(Ind. No. 1852-04)

Robert C. Mitchell, Riverhead, N.Y. (Robert B. Kenney of counsel), for appellant.

Thomas J. Spota, District Attorney, Riverhead, N.Y. (Rosalind C. Gray of counsel),
for respondent.

Appeal by the defendant from a judgment of the County Court, Suffolk County
(Hinrichs, J.), rendered May 19, 2005, convicting him of criminal contempt in the second degree and
resisting arrest, upon a jury verdict, and imposing sentence.

ORDERED that the judgment is affirmed.

The trial court correctly denied the defendant’s request for a missing witness charge
with respect to a particular uncalled witness because the request, which was made after both sides
had rested, was untimely (see People v Simon, 6 AD3d 733; People v McCloud, 305 AD2d 428).
In any event, the defendant failed to make a prima facie showing that the uncalled witness was
available and that his testimony would not be cumulative (see People v Mazyck, 287 AD2d 654, 655;
People v Odom, 278 AD2d 344; People v Evans, 266 AD2d 560).

The defendant’s arguments concerning the trial court’s submission of the crime of
criminal contempt in the second degree to the jury as a lesser-included offense of criminal contempt
in the first degree are not preserved for appellate review (see CPL 470.05[2]; People v Feliciano,
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308 AD2d 459; People v Youmans, 251 AD2d 436). In any event, the charge was proper, as criminal
contempt in the second degree is a lesser-included offense of criminal contempt in the first degree (see
People v Kennerly, 20 AD3d 491; People v Dewall, 15 AD3d 498, 501; People v Campbell, 269
AD2d 460), and there was a reasonable view of the evidence that would support a finding that the
defendant committed the lesser offense but not the greater (see CPL 300.50[1]; People v Youmans,
251 AD2d 436).

The trial court’s jury charge regarding resisting arrest was proper, as it was in
accordance with the language contained in the pattern jury instructions (see People v McDonald, 283
AD2d 592, 593; People v Dering, 140 AD2d 538, 539).

The defendant’s contention that the trial court erred in ruling that the order of
protection was lawfully issued under CPL 530.13 is based upon matter dehors the record, and as
such, the contention is not properly before this court on the appeal from the judgment of conviction
(see People v Grove, 272 AD2d 480).

The defendant’s remaining contention is without merit.
SCHMIDT, J.P., SANTUCCI, SKELOS and BALKIN, JJ., concur.

ENTER:

ames Edward Pelzer
Clerk of the Court
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