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2006-08067 DECISION & ORDER

Hagop Abajian, respondent, v St. Francis Hospital,
et al., defendants, Marc Davison, appellant.

(Index No. 23075/05)

 

Bower, Sanger & Lawrence, P.C., New York, N.Y. (Peter R. Bower of counsel), for
appellant.

In an action to recover damages for medical malpractice, the defendant Marc Davison
appeals from an order of the Supreme Court, Queens County (Weiss, J.), dated June 28, 2006, which
denied his motion pursuant to CPLR 3211(a)(8) to dismiss the complaint insofar as asserted against
him for lack of personal jurisdiction.

ORDERED that the order is reversed, on the law, with costs, and the motion of the
defendant Marc Davison to dismiss the complaint insofar as asserted against him is granted.

The Supreme Court erred in denying the appellant’s motion pursuant to CPLR
3211(a)(8) to dismiss the complaint insofar as asserted against him for lack of personal jurisdiction.
The appellant was not properly served pursuant to CPLR 308(4). The summons and complaint were
affixed to the door of the appellant’s prior residence and not to his “actual place of business, dwelling
place or usual place of abode” (CPLR 308[4]; see Stillman v City of New York, 39 AD3d 301;
LaSorsa v Corrigan, 256 AD2d 313, 314). Moreover, the attempts to serve the appellant pursuant
to CPLR 308(1) and 308(2) prior to the employment of the “affix and mail” method of service did
not satisfy the “due diligence” requirement set forth in CPLR 308(4) (see County of Nassau v Long,
35 AD3d 787, 787-788; County of Nassau v Letosky, 34 AD3d 414, 415).
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In light of our determination, we need not consider the appellant’s remaining
contentions.

RIVERA, J.P., KRAUSMAN, SKELOS and BALKIN, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


