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2006-01365 DECISION & ORDER

The People, etc., respondent, 
v Dwight Hurd, appellant.

(Ind. No. 2527/05)

 

Lynn W. L. Fahey, New York, N.Y. (Barry Stendig of counsel), for appellant.

Charles J. Hynes, District Attorney, Brooklyn, N.Y. (Leonard Joblove and Morgan
J. Dennehy of counsel; Robert Ho on the brief), for respondent.

Appeal by the defendant, as limited by his motion, from a sentence of the Supreme
Court, Kings County (Reichbach, J.), imposed January 10, 2006, upon his conviction of attempted
murder in the second degree, upon his plea of guilty.

ORDERED that the sentence is affirmed.

“The form signed by the defendant, which purported to constitute a waiver of his right
to appeal, was insufficient to establish that he knowingly, intelligently, and voluntarilywaived his right
to appeal from his sentence on the ground of excessiveness” (People v Hale, 30 AD3d 613, 614; see
People v Caleb C., 32 AD3d 543; People v Borgwin, 23 AD3d 491;  People v Brown, 13 AD3d 548,
549; People v Rolon, 220 AD2d 543). In this regard, the subject preprinted form, designated as Form
CRO38 (06/92), contained the following recital: “I have been advised of my right to take an appeal
. . . and to submit a brief and/or argue before an appellate court on any issues relating to my
conviction and sentence other than that the sentence on a negotiated plea was harsh or excessive
(emphasis added).” This language misstates the applicable law, and is misleading (see People v
Pollenz, 67 NY2d 264, 268-270). The defendant’s purported waiver of his right, on appeal, to
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challenge the sentence as excessive thus was invalid. To the extent that the aforementioned form is
still being utilized, its use should be discontinued.

Accordingly, we have considered the defendant’s contention that the sentence imposed
was excessive, but find it to be without merit (see People v Suitte, 90 AD2d 80).    

PRUDENTI, P.J., RIVERA, GOLDSTEIN, DILLON and McCARTHY, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


