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2007-04819 DECISION, ORDER & JUDGMENT

In the Matter of Margarita T. Walter,
petitioner, v La Tia Martin, etc.,
respondent; John Walter, proposed 
intervenor.

 

Margarita T. Walter, Yorktown Heights, N.Y., petitioner pro se.

Andrew M. Cuomo, Attorney General, New York, N.Y. (Constantine A. Speres of
counsel), for respondent.

Sweeney, Cohn, Stahl, Spector & Frank, White Plains, N.Y. (Carl Stahl of counsel),
for proposed intevenor.

Proceeding pursuant to CPLR article 78, in the nature of prohibition and mandamus
to compel the respondent, La Tia Martin, a Justice of the Supreme Court, Westchester County, inter
alia, to reinstate the petitioner’s child support and to transfer custody of the children to her. Cross
motion by John Walter, for leave to intervene and to dismiss the proceeding, and separate cross
motion by the respondent, inter alia, to dismiss the proceeding on the ground that the petitioner failed
to state a claim upon which relief can be granted.

ADJUDGED that the petition is denied and the proceeding is dismissed, without costs
or disbursements; and it is further,

ORDERED that the cross motions are denied as academic.

"Because of its extraordinarynature, prohibition is available onlywhere there is a clear
legal right, and then only when a court - in cases where judicial authority is challenged - acts or
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threatens to act either without jurisdiction or in excess of its authorized powers" (Matter of Holtzman
v Goldman, 71 NY2d 564, 569; see Matter of Rush v Mordue, 68 NY2d 348, 352).  Similarly, the
extraordinary remedy of mandamus will lie only to compel the performance of a ministerial act, and
only when there exists a clear legal right to the relief sought (see Matter of Legal Aid Socy. of
Sullivan County v Scheinman, 53 NY2d 12, 16).

The petitioner has failed to demonstrate a clear legal right to the relief sought.

MASTRO, J.P., SPOLZINO, KRAUSMAN and LIFSON, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


