Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D16188
G/kmg
AD3d Argued - June 14, 2007
A. GAIL PRUDENTIL, P.J.
WILLIAM F. MASTRO
DANIEL D. ANGIOLILLO
THOMAS A. DICKERSON, JJ.
2006-09037 DECISION & ORDER

Barbara M. Solan, appellant, v Great Neck Union Free
School District, respondent.

(Index No. 11305/03)

Dennis Marc Reisman (Scott J. Zlotolow, Westbury, N.Y. [Anthony J. Bilello], of
counsel), for appellant.

Congdon, Flaherty, O’Callaghan, Reid, Donlon, Travis & Fishlinger, Uniondale, N.Y.
(Kathleen D. Foley of counsel), for respondent.

In an action to recover damages for personal injuries, the plaintiff appeals from a
judgment of the Supreme Court, Nassau County (Davis, J.), dated June 29, 2006, which, upon
granting the defendant’s motion, in effect, pursuant to CPLR 4404(a) to set aside the jury verdict in
her favor and for judgment as a matter of law, is in favor of the defendant and against her dismissing
the complaint.

ORDERED that the judgment is affirmed, with costs.

The plaintiff arrived at the faculty parking lot of the Great Neck North High School
minutes after a power failure had extinguished the lights illuminating the parking lot. Although the
parking lot was in total darkness, the plaintiff observed some lights inside the school. The school
board meeting which the plaintiff intended to attend had been moved to an auditorium which had
lights powered by a generator. In attempting to cross the parking lot to enter the school, the plaintiff
tripped and fell over a cement parking space divider, which she was unable to see because of the
darkness, sustaining personal injuries.
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The case was tried before a jury, which returned a verdict finding the defendant liable
for the plaintiff’s injuries, and apportioning fault 90% to the defendant and 10% to the plaintiff. The
Supreme Court granted the defendant’s motion, in effect, pursuant to CPLR 4404(a) to set aside the
jury verdict in the plaintiff’s favor and for judgment as a matter of law, and dismissed the complaint.

The plaintiff’s case was premised, in part, on the theory that the defendant had a duty
to supply backup power to the parking lot lights to ensure continued illumination of the lot during
apower outage. To establish a defendant’s negligence, a plaintiff must show the existence of a duty,
a breach of that duty, and that the breach was a proximate cause of the plaintiff’s injury (see Kipybida
v Good Samaritan Hosp., 35 AD3d 544). It is initially for the court to determine whether a duty
exists (see Darby v Compagnie Natl. Air France, 96 NY2d 343).

A landowner’s duty to maintain its property in a reasonably safe condition in view of
all the circumstances, including providing a safe means of ingress and egress, does not include a duty
to have an uninterrupted power source for parking lot lights in the event of a power outage (see
Peralta v Henriquez, 100 NY2d 139; Basso v Miller, 40 NY2d 233; Gallagher v St. Raymond’s R.
C. Church, 21 NY2d 554).

The power outage did not relieve the defendant of its duty to address the dangerous
condition created by the loss of power when the otherwise open and obvious cement divider was
obscured from view by darkness. However, before liability will be imposed on a defendant, a plaintiff
must show that the defendant either created the dangerous condition or had actual or constructive
knowledge of the condition and failed to remedy it within a reasonable time (see Viachos v Weis
Mkts., 303 AD2d 677). The defendant did not create the dangerous condition, but did have actual
notice of its existence. Nevertheless, the Supreme Court correctly granted the defendant’s motion
as there is no valid line of reasoning nor permissible inferences to be drawn from the evidence which
could lead a rational person to the conclusion that the defendant had a reasonable time to address the
darkness in the parking lot in the matter of minutes between the power outage and the plaintiff’s fall
(cf. Crockett v Mid-City Mgt. Corp., 27 AD3d 611, Ivdenied ~ NY3d  [Sept. 4, 2007]).

PRUDENTI, P.J., MASTRO, ANGIOLILLO and DICKERSON, JJ., concur.
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C James Edward Pelzer %Q
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