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2006-08886 DECISION & ORDER

Param Singh, respondent, v Vishnudat Gopaul, 
appellant, et al., defendant.

(Index No. 11291/03)

 

Nishani Naidoo, LLC, New York, N.Y., for appellant.

Ravi B. Persaud, P.C., Richmond Hill, N.Y. for respondents.

In an action, inter alia, for specific performance of a contract for the purchase of real
property, the defendant Vishnudat Gopaul appeals from so much of an order of the Supreme Court,
Queens County (Taylor, J.), dated July 27, 2006, as denied that branch of his motion which was for
summary judgment on his first counterclaim to retain the down payment of $5,000 as liquidated
damages and, upon searching the record, awarded summary judgment dismissing the first
counterclaim, and the second counterclaimto recover damages for waste in the sumof $75,000 which
the purchaser allegedly caused in performing alterations and modifications of the property. 

ORDERED that the order is modified, on the law, by deleting the provision thereof
which, upon searching the record, awarded summary judgment dismissing the appellant’s second
counterclaim; as so modified, the order is affirmed insofar as appealed from, without costs or
disbursements. 

The order appealed from, inter alia, granted that branch of the defendant seller’s
motion which was for summary judgment dismissing the complaint. Since the plaintiff purchaser did
not appeal from that part of the order, the issues raised in the complaint, among other things, for
specific performance of the contract of sale are not before this court.  
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The defendant seller’s first counterclaim to retain the down payment of $5,000 as
liquidated damages was properly dismissed. The contract provided that the seller could retain the
down payment as liquidated damages if the purchaser defaulted.   The seller failed to schedule a
closing date with time of the essence.  Therefore, the purchaser was never held in default. 

There is no evidence in the record as to the condition of the property and whether the
purchaser’s alleged alterations and modifications damaged the property. Accordingly, the Supreme
Court should not have searched the record and awarded summary judgment dismissing the second
counterclaim (see Dunham v Hilco Constr. Co., 89 NY2d 425, 430; Salazar v United Rentals Inc.,
41 AD3d 684). 

CRANE, J.P., GOLDSTEIN, SKELOS and CARNI, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


