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2007-00383 DECISION & ORDER

Jesus Corea, respondent, v Stevenson Browne, 
et al., appellants.

(Index No. 18112/06)

 

Wilson, Elser, Moskowitz, Edelman & Dicker LLP, New York, N.Y. (Joseph A. H.
McGovern and John D. Morio of counsel), for appellants.

Fields & Levy, LLP, West Babylon, N.Y. (Seth I. Fields of counsel), for respondent.

In an action to recover damages for personal injuries, the defendants appeal, as limited
by their brief, from so much of an order of the Supreme Court, Westchester County (La Cava, J.),
entered December 15, 2006, as denied that branch of their motion which was pursuant to CPLR
510(1) and 511 to change the place of trial of the action from Bronx County to Westchester County
on the ground that Bronx County was not a proper county.

ORDERED that the order is affirmed insofar as appealed from, with costs.

A demand to change the place of trial of an action on the ground that the county
designated is not a proper county because none of the parties resided there at the time the action was
commenced (see CPLR 503[a]; 510[1]) “shall be served with the answer or before the answer is
served” (CPLR 511[a]; see Runcie v Cross County Shopping Mall, 268 AD2d 577). If that demand
is not met, a motion must be made "within fifteen days after service of the demand" (CPLR 511[b]).
The defendants substantially complied with the statute when they served a demand together with the
amended answer and made a motion within the 15-day period required under the statute, even
though they failed to serve a demand together with the original answer (see Ross v City of Rochester,
8 NY2d 1067; Penniman v Fuller & Warren Co., 133 NY 442, 444; Cola-Rugg Enters. v
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Consolidated Edison Co. of N.Y., 109 AD2d 726; Boro Kitchen Cabinets v Spalt, 9 AD2d 925).
Since the amended answer, which was served in response to the amended complaint, was not served
with the intent of delaying the prosecution of the action, the service of the demand was timely (see
Penniman v Fuller & Warren Co., 133 NY at 444; Boro Kitchen Cabinets v Spalt, 9 AD2d 925).

The plaintiff properly commenced this action in Bronx County based upon the county
of his residence at the time of the commencement of the action (see CPLR 503[a]). In support of that
branch of their motion which was for a change of place of trial on the ground that Bronx County was
not a proper county, the defendants were required to establish, through documentary evidence, that
the plaintiff was not a resident of Bronx County at the time that the action was commenced (see
Furth v ELRAC, Inc., 11 AD3d 509, 510; Merendino v Lloyd, 172 AD2d 594). The defendants
failed to do so.  Accordingly, the Supreme Court properly denied that branch of their motion.

SANTUCCI, J.P., GOLDSTEIN, DILLON and ANGIOLILLO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


