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2006-08075 DECISION & ORDER

People of State of New York, respondent,
v Samuel Smolen, a/k/a Samuel J. Smolen, appellant.

 

Jeanne E. Mettler, Bedford Hills, N.Y., for appellant.

Janet DiFiore, District Attorney, White Plains, N.Y. (Michelle A. Calvi, Lois Cullen
Valerio, and Anthony J. Servino of counsel), for respondent.

Appeal by the defendant from an order of the County Court, Westchester County
(Cacace, J.), entered June 20, 2006, which, after a hearing, designated him a level three sex offender
pursuant to Correction Law article 6-C.

ORDERED that the order is affirmed, without costs or disbursements.

Contrary to the defendant’s contentions, the County Court’s determination to
designate him a level three sex offender is supported by clear and convincing evidence based on the
facts contained in the presentence investigation reports, the case summary, and the risk assessment
instrument of the Board of Examiners of Sex Offenders (see Correction Law § 168-n; People v
Yarborough, 43 AD3d 1129, 1129-1130, lv denied  NY3d   [Dec. 20, 2007]; People
v Grimmett, 29 AD3d 766, 767; People v Overman, 7 AD3d 596, 596-597).

The defendant was not deprived of his right to counsel at the Sex Offender
Registration Act hearing. The defendant had counsel appointed to represent him by the County
Court, and his attorney represented him throughout these proceedings.  The defendant declined to
attend these proceedings, and he refused to speak to his attorney when a telephone call between the
defendant and his attorney was arranged. Although the court did deny the defendant’s application
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for an order requiring corrections officials to arrange for him to speak to his attorney on a telephone
not subject to monitoring by corrections officials, under the circumstances of this case, this did not
deprive the defendant of his right to counsel (see generally Matter of Flowers v Sullivan, 149 AD2d
287, 296; Cooper v Lombard, 64 AD2d 130, 134, mod 49 NY2d 69).

The defendant’s remaining contentions are academic, without merit, or not properly
before us (see People v Charache, 9 NY3d 829, 830).

PRUDENTI, P.J., CRANE, FISHER and McCARTHY, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


