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2006-11978 DECISION & ORDER

Steven Covillion, appellant, v Tri State 
Service Co., Inc., et al., defendants,
Bishamon Industries Corporation, 
respondent.

(Index No. 2079/04)

 

Lozner & Mastropietro (Pollack, Pollack, Isaac & De Cicco, New York, N.Y. [Brian
J. Isaac] of counsel), for appellant.

Segal McCambridge Singer & Mahoney, New York, N.Y. (Howard A. Fried and
Annette G. Hasapidis of counsel), for respondent.

In an action to recover damages for personal injuries, the plaintiff appeals from an
order of the Supreme Court, Orange County (Horowitz, J.), dated November 15, 2006, which denied
that branch of his motion which was for leave to enter a default judgment against the defendant
Bishamon Industries Corporation and granted that branch of the cross motion of the defendant
Bishamon Industries Corporation which was to dismiss the complaint insofar as asserted against it
pursuant to CPLR 3211(a)(8).

ORDERED that the order is affirmed, with costs. 

The affidavit of the plaintiff’s process server showed that on May5, 2004, the plaintiff
attempted to serve the summons and complaint on the defendant Bishamon Industries Corporation
(hereinafter Bishamon), by delivering a copy to one of its employees, Eric Nash.  This employee, a
customer service representative, stated that he had never been authorized to accept process on behalf
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of Bishamon. Although the plaintiff’s process server—who had no present recollection of the service
in question—stated that she would not have left the summons with an individual who denied
possessing the authority to accept it, the record contains nothing which could otherwise support a
reasonable belief that Nash was authorized to accept process on behalf of Bishamon (see Todaro v
Wales Chem. Co., 173 AD2d 696, 697). Nash was clearly not an officer, director, managing agent,
or cashier of the corporation and there is no evidence that he was an agent, authorized by
appointment or law, to accept service on its behalf (see CPLR 311[a][1]; Gleizer v American
Airlines, Inc., 30 AD3d 376; Reuter v Haag, 224 AD2d 603, 604; Todaro v Wales Chem. Co., 173
AD2d 696).

Accordingly, the Supreme Court properly granted that branch of Bishamon’s cross
motion which was to dismiss the complaint insofar as asserted against it pursuant to CPLR
3211(a)(8), since the court did not have jurisdiction over Bishamon.

In light of our determination, we need not reach the remaining contentions.

RIVERA, J.P., RITTER, DILLON and CARNI, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


