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James Bonasera, appellant, v Town of Islip,
defendant third-party plaintiff-respondent; 
Juan Medrano, etc., et al., third-party defendants-
respondents, et al., third-party defendant.

(Index No. 16498/96)

 

Arnold E. DiJoseph, P.C., New York, N.Y. (Arnold E. DiJoseph III of counsel), for
appellant.

Chesney & Murphy, LLP, Baldwin, N.Y. (Gregory E. Brower of counsel), for
defendant third-party plaintiff-respondent.

Callan, Koster, Brady & Brennan, LLP, Uniondale, N.Y. (Vincent F. Finnegan of
counsel), for third-party defendant-respondent Juan Medrano, as administrator of the
estate of Wilfredo Medrano, deceased.

Gottesman, Wolgel, Secunda, Malamy & Flynn, P.C., New York, N.Y. (Robert A.
Dashow of counsel), for third-party defendant-respondent Affatato Paving.

In an action to recover damages for personal injuries, the plaintiff appeals from a
judgment of the Supreme Court, Suffolk County (Molia, J.), entered May 17, 2006, which, upon a
jury verdict in favor of the defendant third-party plaintiff Town of Islip on the issue of liability, and
upon an order of the same court dated January 18, 2006, denying that branch of the plaintiff’s motion
which was pursuant to CPLR 4404 to set aside the verdict on the issue of liability as against the
weight of the evidence, is in favor of the defendant and against him.
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ORDERED that the judgment is affirmed, with one bill of costs to the respondents
appearing separately and filing separate briefs.

Upon our remittal to the Supreme Court, Suffolk County, to determine the plaintiff’s
motion, inter alia, pursuant to CPLR 4404 to set aside the jury verdict on the issue of liability in favor
of the defendant third-party plaintiff Town of Islip (see Bonasera v Town of Islip, 19 AD3d 525),
that court denied that branch of the plaintiff’s motion which was to set as the jury verdict on the issue
of liability and dismissed the complaint.

Contrary to the plaintiff’s contentions, the jury verdict was supported by a fair
interpretation of the evidence (see Harris v Marlow, 18 AD3d 608, 610; Torres v Esaian, 5 AD3d
670, 671; Nicastro v Park, 113 AD2d 129, 134). Where, as here, conflicting expert testimony is
presented, the jury is entitled to accept one expert opinion and reject the other (see Clarke v Limone,
40 AD3d 571, 572; Vona v Wank, 302 AD2d 516). The opinion of the Town’s expert that the
roadway in question was reasonably safe and that the accident was caused by driver error was based
on a fair interpretation of the evidence, and thus, the jury may be presumed to have adopted it (see
Harris v Marlow, 18 AD3d at 610; Corres v Esaian, 5 AD3d at 671).

Moreover, the Supreme Court properlybased its determination on the originalmotion
papers and exhibits and providently exercised its discretion in denying the plaintiff’s request to
augment his submissions with a copy of the entire trial transcript.  We did not authorize expansion
of the exhibits in support of the plaintiff’s motion as submitted to the trial justice, upon remittal for
a determination by another justice (see Bonasera v Town of Islip, 19 AD3d at 527). Nor did the
plaintiff otherwise make a showing of good cause for his request to add a copy of the entire trial
transcript as an exhibit in support of his motion (see CPLR 2214[c]).

MASTRO, J.P., FISHER, CARNI and McCARTHY, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


