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2006-07032 DECISION & ORDER

Anthony Russo, et al., plaintiffs, v City of New 
York, et al., defendants; Kelly & Grossman, LLP,
nonparty-appellant; Bonita E. Zelman, nonparty-
respondent.

(Index No. 11977/97)
 

Chris G. McDonough, Melville, N.Y. (Cameron Gilbert of counsel), for nonparty-
appellant.

Alexander J. Wulwick, New York, N.Y., for nonparty-respondent, and Bonita E.
Zelman, Lake Success, N.Y., nonparty-respondent pro se (one brief filed).

In an action to recover damages for personal injuries, etc., nonparty Kelly &
Grossman, LLP, current attorneys for the plaintiff Louis Forrisi, appeal froman order of the Supreme
Court, Kings County (Kramer, J.), dated June 23, 2006, which, inter alia, in effect, granted that
branch of the motion of nonparty Bonita E. Zelman, former attorney of the plaintiff Louis Forrisi,
which was to determine an attorney’s fee for legal services rendered by her, and directed it to pay
Bonita E. Zelman the sum of $640,245.24, representing 60% of one-third of a settlement in the
underlying personal injury action.

ORDERED that the order is affirmed, with costs.

In July 1996 the plaintiffs, Anthony Russo, Louis Forrisi, and his wife, Caroline
Forrisi, hired attorney Bonita E. Zelman to represent them in an action to recover damages for
personal injuries, inter alia, stemming from a gas explosion which occurred on July 6, 1996, in
Brooklyn. The retainer provided that Zelman would receive a contingency fee of one-third of the
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recovered amount.  In April 1997 Zelman commenced an action on the plaintiffs’ behalf in the
Supreme Court, Kings County.  Seven years later, in April 2004, Louis Forrisi (hereinafter Forrisi)
discharged Zelman and retained Donahue, Grossman & Flanagan, the predecessor firm to Forrisi’s
current attorneys, Kelly & Grossman, LLP (hereinafter Kelly & Grossman). In December 2005, near
the end of a trial in the Supreme Court, Kings County, Kelly & Grossman obtained a settlement of
Forrisi’s claims for the sum of $3,250,000, agreeing to accept a contingency fee of one-quarter of the
amount recovered.  Zelman settled the claims of the plaintiff Anthony Russo for the sum of
$4,000,000. In January 2006 Kelly & Grossman commenced an action in the Supreme Court, Nassau
County, among other things, seeking a declaration that Zelman was not entitled to share in the legal
fees in connection with the Forrisi settlement. Zelman filed an answer with counterclaims, and then
moved by order to show cause in the Supreme Court, Kings County, seeking, inter alia, to determine
the amount of legal fees due to her for her representation of Forrisi. In the order appealed from, the
Supreme Court found that Zelman was entitled to 60% of one-third of Forrisi’s settlement, based on
Zelman’s original one-third fee agreement, notwithstanding that Kelly & Grossman had agreed to
reduce its fee to one-quarter of the amount recovered. The court directed Kelly & Grossman to pay
Zelman the sum of $640,245.24.

Contrary to Kelly & Grossman’s contention, the Supreme Court retained jurisdiction
over the fee dispute between the attorneys based on a charging lien without the need for a plenary
action (see Callaghan v Callaghan, 13 AD3d 406; Costello v Kiaer, 278 AD2d 50).

There was no evidence that Zelman was discharged for cause so as to preclude her
from a share of her charging lien (see Smerda v City of New York, 7 AD3d 511). Where there is a
fee dispute between attorneys, the amount due an outgoing attorney is based on the proportionate
share of the work performed (see Lai LingCheng v Modansky Leasing Co., 73 NY2d 454, 457-458).
The Supreme Court’s determination that Zelman was entitled to 60% of one-third of Forrisi’s
settlement, based on her original one-third fee agreement and the work performed by her, was not
an improvident exercise of the court’s discretion (see Byrne v Leblond, 25 AD3d 640; Mazza v
Marcello, 20 AD3d 554; Ebrahimian v Long Is. R.R., 269 AD2d 488).

Kelly & Grossman’s remaining contentions are without merit. 

MASTRO, J.P., MILLER, BALKIN and DICKERSON, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


