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2007-01837 DECISION & ORDER

Luciano Cadena, appellant, v Brandis Espinal,
et al., respondents.

(Index No. 4792/04)

                                                                                      

Cannon & Acosta, LLP, Huntington Station, N.Y. (June Redeker of counsel), for
appellant.

Baker, McEvoy, Morrissey & Moskovits, P.C., New York, N.Y. (Holly E. Peck of
counsel), for respondents.

In an action to recover damages for personal injuries, the plaintiff appeals from an
order of the Supreme Court, Suffolk County (Jones, J.), dated July 20, 2006, which granted the
defendants’ motion for summary judgment dismissing the complaint on the ground that he did not
sustain a serious injury within the meaning of Insurance Law § 5102(d).

ORDERED that the order is affirmed, with costs.

The defendants established their prima facie entitlement to judgment as a matter of law
by showing that the plaintiff did not sustain a serious injury within the meaning of Insurance Law §
5102(d) as a result of the subject accident (see  Toure v Avis Rent A Car Sys., 98 NY2d 345; Gaddy
v Eyler, 79 NY2d 955, 956-957).  In opposition, the plaintiff failed to raise a triable issue of fact.  The
affidavit of the plaintiff’s treating chiropractor failed to establish that he had personal knowledge of
the plaintiff’s condition prior to the alleged accident or of the reasons that caused the plaintiff to
discontinue treatment after five months.  In the absence of such knowledge, the chiropractor’s
affidavit was insufficient to explain the cessation of treatment, as was necessary (see Pommells v
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Perez, 4 NY3d 566, 574; Verette v Zia, 44 AD3d 747, 748; Manning v Tejeda, 38 AD3d 622) or to
address the findings of the defendants’ examining radiologist, who concluded that the disc herniations
in the plaintiff’s spine were degenerative and pre-existing, and thus not caused by the subject accident
(see Giraldo v Mandanici, 24 AD3d 419, 420; Lorthe v Adeyeye, 306 AD2d 252, 253; Pajda v
Pedone, 303 AD2d 729, 730; Ginty v MacNamara, 300 AD2d 624, 625).

SPOLZINO, J.P., SANTUCCI, DILLON and BALKIN, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


