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2007-02405 DECISION & JUDGMENT

In the Matter of Rodderick Morris, petitioner,
v Louis J. Calderone, etc., respondent.

(Index No. 35151/06)

                                                                                      

O’Dwyer & Bernstien, LLP, New York, N.Y. (Nicholas Hanlon of counsel), for
petitioner.

Christine Malafi, County Attorney, Hauppauge, N.Y. (Chris P. Termini of counsel),
for respondent.

Proceeding pursuant to CPLR article 78 to review a determination of the
Commissioner of the Department of Public Works, County of Suffolk, dated August 17, 2006, which
adopted the recommendation of a hearing officer, made after a hearing, finding the petitioner guilty
of certain enumerated charges and specifications, and terminated his employment as a Wastewater
Treatment Plant Helper. 

ADJUDGED that the determination is confirmed, the petition is denied, and the
proceeding is dismissed on the merits, with costs.

The respondent terminated the petitioner’s employment, effective August 28, 2006,
after a disciplinary hearing pursuant to Civil Service Law § 75.  The hearing officer found the
petitioner guilty of four specifications of misconduct relating to insubordination and unauthorized
absences, and recommended termination.  The petitioner commenced this CPLR article 78 proceeding
challenging his termination, contending that the findings of guilt were not supported by substantial
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evidence and that the penalty imposed was overly harsh.  We disagree and accordingly dismiss the
proceeding. 

To annul an administrative determination made after a hearing, a court must conclude
that the determination is not supported by substantial evidence (see Matter of Pell v Board of Educ.
of Union Free School Dist. No. 1 of Towns of Scarsdale & Mamaroneck, Westchester County, 34
NY2d 222, 231; Isaksson-Wilder v New York State Div. of Human Rights, 43 AD3d 921, 922).  The
petitioner's contention that the determination is not supported by substantial evidence is without
merit.  The testimony of the respondent's two witnesses, and other documents admitted into evidence,
established the facts necessary to sustain the charges.  The hearing officer, before whom all the
witnesses appeared, credited the testimony of the respondent’s witnesses and not the testimony of
the petitioner and his witness.  A reviewing court may not weigh the evidence or reject the choice
made by the hearing officer where there is conflicting evidence and roomfor choice exists (see Matter
of Berenhaus v Ward, 70 NY2d 436, 443-444; Matter of Collins v Codd, 38 NY2d 269, 270-271).

Further, the penalty imposed was not so disproportionate to the offenses committed
as to be shocking to one's sense of fairness (see Matter of Turner v Simpson, 60 NY2d 959, 961;
Matter of Pell v Board of Educ. of Union Free School Dist. No. 1 of Towns of Scarsdale &
Mamaroneck, Westchester County, 34 NY2d at 233). 

The petitioner’s remaining contentions are without merit.

FISHER, J.P., DILLON, McCARTHY and BELEN, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


