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2007-02199 DECISION & ORDER

Nicole Klein, etc., et al., appellants-respondents,
v David Crespo, et al., respondents-appellants, 
We Transport, Inc., defendant, Abraham Klein, et al., 
respondents.

(Index No. 27398/04)
                                                                                      

Dell & Little, LLP, New York, N.Y. (Joseph G. Dell and Seligson, Rothman &
Rothman [Martin S. Rothman, Alyne I. Diamond, and Jeffrey S. Eisenberg] of
counsel), for appellants-respondents.

Mendolia & Stenz, Westbury, N.Y. (Yamile Al-Sullami of counsel), for respondents-
appellants.

Ahmuty, Demers & McManus, Albertson, N.Y. (Brendan T. Fitzpatrick of counsel),
for respondents and for defendant We Transport, Inc. (one brief filed).

In an action to recover damages for personal injuries, the plaintiffs appeal from so
much of an order of the Supreme Court, Queens County (Grays, J.), dated January 26, 2007, as
granted that branch of the motion of the defendants Abraham Klein and Robin Hood Country Day
Care which was for summary judgment dismissing the complaint insofar as asserted against them, and
the defendants David Crespo and Wendy Holguin-Crespo cross-appeal from so much of the same
order as granted that branch of the motion of the defendants AbrahamKlein and Robin Hood Country
Day Care which was for summary judgment dismissing their cross claim insofar as asserted against
those defendants.

ORDERED that the order is affirmed, with one bill of costs payable by the appellants
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to the respondents Abraham Klein and Robin Hood Country Day School.

The plaintiffs commenced this action to recover damages allegedly arising from a
motor vehicle accident.  The infant plaintiffs were passengers in a vehicle driven by the defendant
Abraham Klein in the course of his employment with the defendant Robin Hood Country Day Care
(hereinafter Robin Hood) that collided at an intersection with a vehicle driven by the defendant David
Crespo and owned by the defendant Wendy Holguin-Crespo.  Klein was traveling south and Crespo
was traveling east.  There was a stop sign in Crespo’s direction of travel.  There was no traffic control
device in Klein’s direction of travel.  Klein and Robin Hood moved for summary judgment dismissing
the complaint and all cross claims insofar as asserted against them.  The Supreme Court granted that
relief.  We affirm.
  

A driver who fails to yield the right-of-way after stopping at a stop sign controlling
traffic is in violation of Vehicle and Traffic Law § 1142 (a) and is negligent as a matter of law (see
Gergis v Miccio, 39 AD3d 468; Friedberg v Citiwide Auto Leasing, Inc., 22 AD3d 522).  A driver
is required to see that which through proper use of his or her senses he or she should have seen, and
a driver who has the right-of-way is entitled to anticipate that the other motorist will obey the traffic
law requiring him or her to yield (see Gergis v Miccio, 39 AD3d 468; Friedberg v Citiwide Auto
Leasing, Inc., 22 AD3d 522).  Here, Klein and Robin Hood established, prima facie, their entitlement
to judgment as a matter of law on the issue of liability by demonstrating that Crespo, who was faced
with a stop sign at an intersection, negligently entered the intersection without yielding the right-of-
way, and that this was the sole proximate cause of the accident (see Gergis v Miccio, 39 AD3d 468;
Friedberg v Citiwide Auto Leasing, Inc., 22 AD3d 522).  In opposition, neither the plaintiffs, Crespo,
nor Holguin-Crespo raised a triable issue of fact as to the comparative negligence of either Klein or
Robin Hood (see Gergis v Miccio, 39 AD3d 468; Friedberg v Citiwide Auto Leasing, Inc., 22 AD3d
522).  Consequently, the Supreme Court properly awarded Klein and Robin Hood summary judgment
dismissing the complaint and all cross claims insofar as asserted against them.

RIVERA, J.P., RITTER, CARNI and LEVENTHAL, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


