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2005-03013 DECISION & ORDER

The People, etc., respondent, 
v Brendan Donahue, appellant.

(Ind. No. 2754-03)

                                                                                 

Robert C. Mitchell, Riverhead, N.Y. (John M. Dowden of counsel), for appellant.

Thomas J. Spota, District Attorney, Riverhead, N.Y. (Thomas C. Costello of
counsel), for respondent.

Appeal by the defendant from a judgment of the County Court, Suffolk County
(Weber, J.), rendered March 7, 2005, convicting him of arson in the first degree and murder in the
second degree, upon a jury verdict, and imposing sentence.

ORDERED that the judgment is affirmed.

Contrary to the defendant’s contention, the County Court properly admitted into
evidence statements made by the decedent after the fire in question under the excited utterance
exception to the hearsay rule (see People v Edwards, 47 NY2d 493, 497). Further, the admission of
these statements did not violate the defendant’s right to confrontation because they were not
testimonial in nature (see Crawford v Washington, 541 US 36; People v Bradley, 8 NY3d 124;
People v Gantt, 48 AD3d 59 lv denied 10 NY3d 765). 

The defendant’s contentions regarding the testimony of the People’s expert witnesses
are unpreserved for appellate review and we decline to review them in the exercise of our interest of
justice jurisdiction (see CPL 470.05[2]).  
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Viewing the evidence in the light most favorable to the prosecution (see People v
Contes, 60 NY2d 620), we find that it was legally sufficient to establish the defendant’s guilt beyond
a reasonable doubt. Moreover, upon the exercise of our factual review power, we are satisfied that
the verdict of guilt was not against the weight of the evidence (see People v Romero, 7 NY3d 633;
CPL 470.15[5]). 

The sentence imposed was not excessive (see People v Suitte, 90 AD2d 80).

The defendant’s remaining contentions are without merit.

LIFSON, J.P., FLORIO, ENG and CHAMBERS, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


