
April 15, 2008 Page 1.
FALLA v KEEL HOLDINGS, LLC

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D18822
O/prt

          AD3d          Submitted - March 12, 2008

PETER B. SKELOS, J.P. 
FRED T. SANTUCCI
JOSEPH COVELLO
WILLIAM E. McCARTHY
CHERYL E. CHAMBERS, JJ.

                                                                                      

2007-06618 DECISION & ORDER

Gentil Falla, appellant, v Keel 
Holdings, LLC, et al., defendants,
Tobey Madison, LLC, respondent.

(Index No. 14674/06)
                                                                                      

Friedman Friedman Chiaravalloti & Giannini, New York, N.Y. (Alan M. Friedman of
counsel), for appellant.

Kral, Clerkin, Redmond, Ryan, Perry & Girvan, LLP, Mineola, N.Y. (Elizabeth
Gelfand Kastner of counsel), for respondent.

In an action to recover damages for personal injuries, the plaintiff appeals, as limited
by his brief, from so much of an order of the Supreme Court, Queens County (Taylor, J.), dated May
31, 2007, as denied that branch of his motion which was for leave to enter judgment against the
defendant Tobey Madison, LLC, upon its failure to timely answer the complaint, and granted the
cross motion of that defendant to compel the plaintiff to accept late service of its answer.

ORDERED that the order is affirmed insofar as appealed from, with costs.

The Supreme Court providently exercised its discretion in denying the plaintiff’s
motion for leave to enter a default judgment against the defendant Tobey Madison, LLC (hereinafter
the defendant) and granting the defendant’s cross motion to compel the plaintiff to accept its answer,
thereby excusing the defendant’s delay in serving it (see CPLR 2004, 3012[d]).  Considering the lack
of any prejudice to the plaintiff as a result of the relatively short delay, the existence of potentially
meritorious defenses, and the public policy favoring the resolution of cases on the merits, the
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Supreme Court properly excused the defendant’s delay in answering (see Mele v Okubo, 36 AD3d
599, 600-601; A&C Constr. Inc. of N.Y. v Flanagan, 34 AD3d 510; Schonfeld v Blue & White Food
Prods. Corp., 29 AD3d 673, 674; New York & Presbyt. Hosp. v Auto One Ins. Co., 28 AD3d 441;
Yonkers Rib House, Inc. v 1789 Cent. Park Corp., 19 AD3d 687, 688; Rodriguez v L&S Sons, 295
AD2d 492; Schmidt v Dutch Bldrs., 111 AD2d 799).

SKELOS, J.P., SANTUCCI, COVELLO, McCARTHY and CHAMBERS, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


