
April 15, 2008 Page 1.
PEOPLE v DRAGO, MARIO

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D18892
G/kmg

          AD3d          Submitted - March 24, 2008

PETER B. SKELOS, J.P. 
MARK C. DILLON
JOHN M. LEVENTHAL
CHERYL E. CHAMBERS, JJ.
                                                                                 

2006-10828 DECISION & ORDER

The People, etc., respondent, 
v Mario Drago, appellant.

(Ind. No. 2440-06)

                                                                                 

Mark Diamond, New York, N.Y., for appellant.

Thomas J. Spota, District Attorney, Riverhead, N.Y. (Michael J. Brennan of counsel),
for respondent.

Appeal by the defendant from a judgment of the County Court, Suffolk County
(Doyle, J.), rendered November 8, 2006, convicting him of grand larceny in the fourth degree, upon
his plea of guilty, and imposing sentence.

ORDERED that the judgment is affirmed.

The decision as to whether to permit a defendant to withdraw a previously entered
plea of guilty rests within the sound discretion of the court (see People v Frederick, 45 NY2d 520;
People v DeLeon, 40 AD3d 1008, 1008-1009; People v Mann, 32 AD3d 865, 866; People v Turner,
23 AD3d 503; People v Watson, 13 AD3d 402, 403).  Here, to the extent that the defendant’s pro
se oral application to the County Court may be construed as one, in effect, to withdraw his plea of
guilty on the ground that it was involuntary, the County Court providently exercised its discretion in
denying, without a hearing, such an application (see People v Owens, 43 AD3d 1185; People v
Rangolan, 295 AD2d 543; People v Fernandez, 291 AD2d 456).  The record shows that the
defendant’s plea of guilty was knowingly, intelligently, and voluntarily entered (see People v Garcia,
92 NY2d 869, 870; People v Fiumefreddo, 82 NY2d 536, 543; People v Grimes, 35 AD3d 882,
883). 
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The defendant’s valid waiver of his right to appeal precludes appellate review of his
claim that he was deprived of his right to effective assistance of counsel, except to the extent that the
alleged ineffective assistance may have affected the voluntariness of his plea (see People v
Charpentier, 44 AD3d 680; People v Sanchez, 33 AD3d 633, 634).  With regard thereto, his
contention rests mainly on matter dehors the record and, therefore, is not reviewable on direct appeal
(see People v DeLuca, 45 AD3d 777; People v Sanchez, 33 AD3d at 634).  Insofar as the claim is
reviewable on the record before us, we find that counsel provided the defendant with meaningful
representation (see People v Ford, 86 NY2d 397, 404).  

SKELOS, J.P., DILLON, LEVENTHAL and CHAMBERS, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court

   


