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2007-02938 DECISION & ORDER

Diana Stamatopoulos, etc., et al., appellants, 
v Vincent A. Salzillo, et al., defendants, 
Emanuel P. Constantatos, respondent.

(Index No. 19994/02)

                                                                                 

Glynn Mercep and Purcell, LLP, Stony Brook, N.Y. (Timothy Glynn of counsel), for
appellants.

Saretsky Katz Dranoff & Glass, LLP, New York, N.Y. (Howard J. Newman and
Howard R. Cohen of counsel), for respondent.

In an action, inter alia, to recover damages for wrongful death, the plaintiffs appeal,
as limited by their brief, from so much of an order of the Supreme Court, Suffolk County (Baisley,
J.), dated January 12, 2007, as granted that branch of the motion of the defendants Emanuel P.
Constantatos, Harry Constantatos, Apollo Diner Corp., and 5327, Inc., which was for summary
judgment dismissing the complaint insofar as asserted against Emanuel P. Constantatos.

ORDERED that the order is affirmed insofar as appealed from, with costs.

The Supreme Court did not err in granting summary judgment dismissing the
complaint insofar as asserted against the defendant Emanuel P. Constantatos (hereinafter the
defendant) as time-barred (see Mongardi v BJ’s Wholesale Club, Inc., 45 AD3d 1149, 1151; EPTL
5-4.1).  In opposition to that defendant’s prima facie showing of entitlement to judgment as a matter
of law, the plaintiffs failed to demonstrate that the statute of limitations was tolled by the relation-
back doctrine.  The application of the relation-back doctrine was not warranted because there was
no showing of a “mistake” concerning the defendant’s identity, which would have precluded the
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plaintiffs from bringing an action against him before the statute of limitations expired (see CPLR
203[c]; Buran v Coupal, 87 NY2d 173, 178; Contos v Mahoney, 36 AD3d 646, 647-648; Snolis v
Biondo, 21 AD3d 546, 547; Bereck, P.C. v Hamza, 299 AD2d 516; Ramos v Cilluffo, 276 AD2d
475, 476; Leylegian v Federal Paper Bd. Co., 251 AD2d 60, 61).

RIVERA, J.P., SPOLZINO, DILLON and BALKIN, JJ., concur.
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James Edward Pelzer
  Clerk of the Court


