Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D18991
W/hu
AD3d Argued - March 13, 2008
ROBERT A. LIFSON, J.P.
ANITA R. FLORIO
RANDALL T. ENG
CHERYL E. CHAMBERS, JJ.
2007-04016 DECISION & ORDER

Joel Desir, et al., appellants, v Nationwide
Mutual Fire Insurance Company, respondent,
et al., defendant.

(Index No. 2236/06)

Pecoraro & Schiesel, New York, N.Y. (Steven J. Pecoraro of counsel), for
appellants.

Milber Makris Plousadis & Seiden, LLP, Woodbury, N.Y. (Lorin A. Donnelly and
David S. Taylor of counsel), for respondent.

In an action, inter alia, for a judgment declaring the respective rights of the parties
under a certain insurance policy, the plaintiffs appeal from an order and judgment (one paper) of the
Supreme Court, Queens County (Grays, J.), entered April 17, 2007, which granted the motion of the
defendant Nationwide Mutual Fire Insurance Company for summary judgment declaring that it is not
obligated to defend the defendant Hector Sburlati in an underlying personal injury action entitled
Desirv Sburlati, commenced in the Supreme Court, Queens County, under Index No. 19290/99, and
declared that the defendant Nationwide Mutual Fire Insurance Company is not so obligated.

ORDERED that the order and judgment is affirmed, with costs.

The assault alleged in the underlying action is an intentional act, which does not
constitute an “occurrence” within the meaning of the policy issued by the defendant Nationwide
Mutual Fire Insurance Company (hereinafter the insurer) to the defendant Hector Sburlati (hereinafter
the insured), which defines “occurrence” as a “bodily injury or property damage resulting from an
accident, including continuous or repeated exposure to the same general condition” (see Diviney v
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Aetna Life & Cas. Co., 257 AD2d 643, 643-644; Tomain v Allstate Ins. Co., 238 AD2d 774; Board
of Educ. of E. Syracuse-Minoa Cent. School Dist. v Continental Ins. Co., 198 AD2d 816, 816-817).
Further, the inclusion in the underlying complaint of causes of action sounding in negligence and
alleging carelessness does not alter the fact that “the operative act giving rise to any recovery is the
assault” (Mount Vernon Fire Ins. Co. v Creative Hous., 88 NY2d 347, 352; see Public Serv. Mut.
Ins. Co. v Camp Raleigh, 233 AD2d 273).

Inasmuch as there is no legal basis upon which the insurer can be held liable for
coverage, there is no obligation to provide a defense or to indemnify the insured (see Zappone v
Home Ins. Co., 55 NY2d 131, 138; Spoor-Lasher Co. v Aetna Cas. & Sur. Co., 39 NY2d 875, 876;
Green Chimneys School for Little Folk v National Union Fire Ins. Co. of Pittsburgh, Pa., 244 AD2d
387). In any event, coverage for the insured’s conduct is also barred by the policy’s exclusionary
clause for intentional acts. Accordingly, the Supreme Court properly determined that the insurer had
no duty to provide a defense to the insured or to indemnify him in the underlying action to recover
damages for the assault.

The appellants’ remaining contentions are without merit.

LIFSON, J.P., FLORIO, ENG and CHAMBERS, JJ., concur.
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