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Gina M. Scelta, Centerport, N.Y., for respondent.

In a family offense proceeding pursuant to Family Court Act article 8, the husband
appeals from an order of protection of the Family Court, Suffolk County (Simeone, J.), dated May
15, 2007, which, after a hearing, and upon a finding that he committed two family offenses, inter alia,
directed him to stay away from the wife until May 15, 2008.

ORDERED that the order is affirmed, without costs or disbursements; and it is further,

ORDERED that the finding that the husband committed a family offense in October
2006 is vacated.

We agree with the husband that a fair preponderance of the credible evidence did not
support the Family Court’s determination that he committed a family offense with respect to an
incident that the wife alleged took place in October 2006 (see Family Ct Act §§ 812, 832; Matter of
Patton v Torres, 38 AD3d 667).  However, contrary to the husband’s contention, with respect to an
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incident the wife alleged took place in December 2006, a fair preponderance of the credible evidence
supported the court’s determination that the husband committed the family offense of menacing in
the third degree, warranting the issuance of an order of protection (see Family Ct Act § 812; Penal
Law § 120.15; Matter of Mazzola v Mazzola, 280 AD2d 674).

MILLER, J.P., DILLON, McCARTHY and CHAMBERS, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


