Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D19222
O/prt
AD3d Argued - April 8, 2008
STEVEN W. FISHER, J.P.
DAVID S. RITTER
ANITA R. FLORIO
EDWARD D. CARNI, JJ.
2007-02738 DECISION & ORDER

Carol Gongolewsky, respondent,
v Empire Insurance Company, appellant.

(Index No. 21196/03)

Miranda Sokoloff Sambursky Slone Verveniotis, LLP, Mineola, N.Y. (Michael A.
Miranda of counsel), for appellant.

Mitchell J. Winn, Roslyn, N.Y., for respondent.

In an action to recover damages for breach of an insurance contract, the defendant
appeals, as limited by its brief, from so much of an order of the Supreme Court, Kings County (F.
Rivera, J.), dated March 2, 2007, as denied that branch of its motion which was for summary
judgment dismissing the complaint and denied, as academic, that branch of'its motion which was for
leave to amend its answer.

ORDERED that the order is modified, on the law, by deleting the provision thereof
denying, as academic, that branch of the defendant’s motion which was for leave to amend its answer
and substituting therefor a provision granting that branch of the motion; as so modified, the order is
affirmed insofar as appealed from, with costs payable to the defendant.

The plaintiff’s home allegedly was damaged when a water pipe burst in an upstairs
bathroom. She made a claim under a homeowner’s policy of insurance issued to her by the defendant
Empire Insurance Company (hereinafter Empire). After the claim was denied, she commenced this
action alleging that Empire breached the insurance policy. Empire moved for leave to amend its
answer to allege that the plaintiff failed to file a timely proofof'loss, despite due demand, as required
by Insurance Law § 3407(a), and for summary judgment dismissing the complaint based on that
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defense. The Supreme Court denied that branch of Empire’s motion which was for summary
judgment, finding that a due demand had not been made, and denied as academic that branch of
Empire’s motion which was for leave to amend its answer. We modify.

In the absence of prejudice or surprise to the opposing party, leave to amend a
pleading should be freely granted unless the proposed amendment is palpably insufficient or patently
devoid of merit (see Lucido v Mancuso, 49 AD3d 220; G.K. Alan Assoc., Inc. v Lazzari, 44 AD3d
95, 99; CPLR 3025[b]). Applying this standard, the Supreme Court improvidently exercised its
discretion in denying that branch of Empire’s motion which was for leave to amend its answer to
assert a defense based on Insurance Law § 3407(a). Further, this defense was not waived (cf. Igbara
Realty Corp. v New York Prop. Ins. Underwriting Assn., 63 NY2d 201, Hedaya Home Fashions,
Inc. v American Motorists Ins. Co., 12 AD3d 639; Yaccarino v St. Paul Fire & Mar. Ins. Co., 150
AD2d 771).

However, Empire failed to demonstrate, prima facie, that a due demand for a proof
of loss was made upon the plaintiff (cf., Agora Intl. v Royal Ins. Co., 234 AD2d 489). Rather, the
letter by which the demand was made came from attorneys identifying themselves as counsel for
“Allcity Insurance Company,” which is apparently a legally distinct sister company to Empire.
Nonetheless, the letter did properly identify the property and the policy number. Thus, neither party
demonstrated its prima facie entitlement to judgment as a matter of law on the issue of whether
Insurance Law § 3407(a) was complied with (c¢f., Darvick v. General Acc. Ins. Co., 303 AD2d 540;
DeRenzis v Allstate Ins. Co., 256 AD2d 303; Agora Intl. v Royal Ins. Co., 234 AD2d 489).

The parties’ remaining contentions are without merit.

FISHER, J.P., RITTER, FLORIO and CARNI, JJ., concur.
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( ; James Edward Pelzer %{/
Clerk of the Court
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