
June 3, 2008 Page 1.
MATTER OF GRODY v ROSENBERG

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D19472
Y/kmg

          AD3d          Submitted - May 9, 2008

WILLIAM F. MASTRO, J.P. 
PETER B. SKELOS
ROBERT A. LIFSON
JOHN M. LEVENTHAL, JJ.

                                                                                      

2008-00076 DECISION & ORDER

In the Matter of Eileen N. Grody, appellant,
v Glen Rosenberg, et al., respondents.

(Index No. 12786/07)

                                                                                      

Moshe Z. Mirsky, New York, N.Y., for appellant.

Martello LaMagna & Olivieri, P.C., GardenCity, N.Y. (DanielR. Olivieriof counsel),
for respondents.

Ina proceeding bya judgment creditor pursuant to CPLR 5227, the petitioner appeals,
as limited by her brief, from so much of an order of the Supreme Court, Nassau County,
(McCormack, J.), entered November 13, 2007, as granted that branch of the respondents’ motion
which was to dismiss the petition. 

ORDERED that the order is reversed insofar as appealed from, on the law, with costs,
that branch of the respondents’ motion which was to dismiss the petition is denied, the petition is
reinstated, and the matter is remitted to the Supreme Court, Nassau County, for a determination, on
the merits, of those branches of the respondents’ motion which were for leave to conduct discovery
pursuant to CPLR 408 and to compel the petitioner to post costs pursuant to CPLR 8501.  

The petition states a valid claim against the respondents pursuant to CPLR 5227 (see
Rozales v Pegalis & Wachsman, 127 AD2d 577; Matter of Lack v Kriener, 91 AD2d 813).  While
the respondents established the existence of a genuine issue of fact as to whether they had any
indebtedness to the petitioner’s judgment debtor, they did not establish entitlement to summary
dismissal of the petition (see Breefort v Kipness, 80 AD2d 528). 
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Accordingly, we reinstate the petition, and remit the matter to the Supreme Court,
Nassau County, for a determination on the merits of the alternate branches of the respondents’
motion, which were for leave to conduct discovery pursuant to CPLR 408 and to compel the
petitioner to post costs pursuant to CPLR 8501.

MASTRO, J.P., SKELOS, LIFSON and LEVENTHAL, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


