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2007-06323 DECISION & ORDER

Kabro PM, LLC, appellant,
v WGB Main Street, LLC, et al., respondents.
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Rosenberg Calica & Birney LLP, Garden City, N.Y. (Ronald J. Rosenberg and Lesley
A. Reardon of counsel), for appellant.

Kane Kessler, P.C., New York, N.Y. (Jeffrey H. Daichman and Gillian Overland of
counsel), for respondent WGB Main Street, LLC.

Garfunkel, Wild & Travis, P.C., Great Neck, N.Y. (Michael J. Keane and Jordan M.
Freundlich of counsel), and Weber Law Group, LLP, Melville, N.Y. (Garrett L. Gray
of counsel), for respondent Plainview Hospital (one brief filed).

In an action, inter alia, to compel the specific performance of a contract for the sale
of real property, the plaintiff appeals from an order of the Supreme Court, Nassau County (Winslow,
J.), entered June 18, 2007, which denied its motion for summary judgment on the complaint and
granted the defendants’ separate cross motions for summary judgment dismissing the complaint
insofar as asserted against each of them.

ORDERED that the order is affirmed, with one bill of costs.

A party seeking specific performance of a contract for the sale of real property bears
the burden of demonstrating that it was ready, willing, and able to perform its obligations under the
contract (see Realty Equities, Inc. v Walbaum, Inc., 18 AD3d 531; Johnson v Phelan, 281 AD2d
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394, 395; Huntington Min. Holdings v Cottontail Plaza, 96 AD2d 526, affd 60 NY2d 997).  Here,
the Supreme Court properly found that the evidence unequivocallydemonstrated that the plaintiff was
not ready, willing, and able to perform its obligations under the contract.  The plaintiff repeatedly
refused to close on the contract unless the defendant WGB Main Street, LLC (hereinafter WGB)
performed a full environmental cleanup of the premises.  Moreover, the plaintiff waived the
satisfaction of any unsatisfied condition when it exercised its right to “override” WGB’s termination
of the contract pursuant to section 3.2(d) of the contract.  Thus, the plaintiff had no valid reason for
refusing to close.  After the defendants established, prima facie, their respective entitlement to
judgment as a matter of law, the plaintiff failed to raise a triable issue of fact.  The Supreme Court,
therefore, properly granted their respective motions for summary judgment dismissing the complaint
insofar as asserted against each of them (see generally Zuckerman v City of New York, 49 NY2d
557).

In view of the foregoing, we need not address the parties’ remaining contentions.

FISHER, J.P., CARNI, McCARTHY and BELEN, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


