
September 16, 2008 Page 1.
NUNES v WINDOW NETWORK, LLC

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D19715
Y/hu

          AD3d          Argued - April 22, 2008

ROBERT A. LIFSON, J.P. 
DAVID S. RITTER
MARK C. DILLON
JOHN M. LEVENTHAL, JJ.

                                                                                      

2007-06753 DECISION & ORDER

Miqueias Nunes, appellant, v Window Network,
LLC, respondent.

(Index No. 4749/06)

                                                                                      

Davidson & Cohen, P.C., Rockville Centre, N.Y. (Bruce E. Cohen and Robin Mary
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In an action to recover damages for personal injuries, the plaintiff appeals, as limited
by his brief, from so much of an order of the Supreme Court, Nassau County (Adams, J.), entered
June 28, 2007, as granted the defendant’s motion for summary judgment dismissing the complaint
on the ground that it was barred by the exclusivity provisions of the Workers’ Compensation Law.

ORDERED that the order is reversed insofar as appealed from, on the law, without
costs or disbursements, and the matter is remitted to the Supreme Court, Nassau County, for a new
determination of the motion after final resolution of a prompt application to the Workers’
Compensation Board to determine the parties’ rights under the Workers’ Compensation Law.  

“[P]rimary jurisdiction with respect to determinations as to the applicability of the
Workers’ Compensation Law has been vested in the Workers’ Compensation Board and . . . it is
therefore inappropriate for the courts to express views with respect thereto pending determination
by the board” (Botwinick v Ogden, 59 NY2d 909).  Where the availability of Workers’ Compensation
benefits hinges upon questions of fact or upon mixed questions of fact and law, the parties may not
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choose the courts as the forum for resolution of the questions, but must look to the Workers’
Compensation Board for such determinations (see O’Rourke v Long, 41 NY2d 219).  

The question of whether a particular person is an employee within the meaning of the
Workers’ Compensation Law is usually a question of fact to be resolved by the Workers’
Compensation Board (see Santigate v Linsalata, 304 AD2d 639).   In this case, although the plaintiff
identified himself at his deposition as an employee of the defendant, the deposition testimony of a
principal of the defendant tended to negate such a finding.  Thus, it would be inappropriate to
determine that the plaintiff’s self-described status as an employee of the defendant is binding upon
him, especially since he does not speak English.  Under these circumstances, contrary to the Supreme
Court’s determination, there is a question of fact as to whether the plaintiff has a valid negligence
cause of action against the defendant, or if he is relegated to benefits under the Workers’
Compensation Law.  That determination must be made in the first instance by the Workers’
Compensation Board (see Augustine v Sugrue, 305 AD2d 437; Melo v Jewish Bd. of Family &
Children’s Servs., 282 AD2d 440; Hofrichter v North Shore Univ. Hosp., 271 AD2d 649; Manetta
v Town of Hempstead Day Care Ctr., 248 AD2d 517; Arvatz v Empire Mut. Ins. Co., 171 AD2d
262).

LIFSON, J.P., RITTER, DILLON and LEVENTHAL, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


