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2006-08614 DECISION & ORDER

People of State of New York, respondent,
v William Nichols, appellant.

                                                                                      

David Goodman, Poughkeepsie, N.Y. (Steven Levine of counsel), for appellant.

William V. Grady, District Attorney, Poughkeepsie, N.Y. (Bridget Rahilly Steller of
counsel), for respondent.

Appealby the defendant froman order of the CountyCourt, Dutchess County (Dolan,
J.), dated August 28, 2006, which, after a hearing, designated him a level three sex offender pursuant
to Correction Law article 6-C.

ORDERED that the order is affirmed, without costs or disbursements.

The County Court’s determination to designate the defendant a level three sex
offender is supported by clear and convincing evidence.  On appeal, the defendant challenges only 40
of the 140 points assessed against him. Contrary to the defendant’s contention, the court properly
assessed him 20 points under risk factor 4 for duration of offense conduct with a victim (see
Correction Law § 168-n[3];People v Di John, 48 AD3d 1302, 1303;People vMingo, 49 AD3d 148,
151-152;People v Hines, 24 AD3d 524, 525) and 10 points under risk factor 12 for failure to accept
responsibility (see People v Carman, 33 AD3d 1145, 1146;People v Mitchell, 300 AD2d 377, 378).
However, the defendant correctly contends that the court erred in assessing him 10 points under risk
factor 15 for an inappropriate living situation based solely on the fact that he was living in a trailer
park, as such evidence was insufficient as a matter of law to meet the burden of establishing, by clear
and convincing evidence, that the defendant’s living situation was inappropriate (seePeople vRuddy,
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31 AD3d 517, 518).  Nonetheless, subtracting those 10 points from the total of 140 points assessed
by the County Court against the defendant leaves the defendant with 130 points assessed against him,
which still renders him a level three sex offender.

FLORIO, J.P., ANGIOLILLO, McCARTHY and DICKERSON, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


