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In an action to recover damages for personal injuries, the plaintiff appeals from an
order of the Supreme Court, Queens County (Kelly, J.), dated July 12, 2007, which granted the
defendant’s motion pursuant to CPLR 3211(a)(5) to dismiss the complaint as time-barred.

ORDERED that the order is affirmed, with costs.

It is undisputed that the plaintiff’s cause of action alleging negligence accrued on
January 8, 2003.  Accordingly, pursuant to the three-year limitations period for negligence actions
set forth in CPLR 214(5), the last date upon which the plaintiff could timely commence the action
was January 8, 2006.  However, the action was commenced by the filing of a summons and complaint
on January 10, 2006, and therefore was untimely (see Spirig v Evans, 26 AD3d 425).  Contrary to
the plaintiff’s contentions, there is no basis in the record for a finding that the defendant either waived
the defense of the statute of limitations or engaged in conduct which would have given rise to an
estoppel (id.).

FISHER, J.P., FLORIO, ANGIOLILLO, DICKERSON and BELEN, JJ., concur.
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