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2007-04692 DECISION & ORDER

Heriberto Andujar, etc., plaintiff-respondent,
v Dorothy A. Wylong, appellant, et al.,
defendants-respondents.

(Index No. 8909/04)

                                                                                      

Bivona & Cohen, P.C., New York, N.Y. (Andrew Sapon and Anthony J. McNulty
of counsel), for appellant.

Fitzgerald & Fitzgerald, P.C., Yonkers, N.Y. (John E. Fitzgerald, John M. Daly,
Eugene S. R. Pagano, and Mitchell L. Gittin of counsel), for plaintiff-respondent.

In an action to recover damages for personal injuries, the defendant Dorothy A.
Wylong appeals from an order of the Supreme Court, Westchester County (Bellantoni, J.), entered
March 29, 2007, which denied her motion for summary judgment dismissing the complaint and all
cross claims insofar as asserted against her.

ORDERED that the order is affirmed, with costs. 

The infant plaintiff, by his mother and natural guardian, Jacqueline Quintanilla,
commenced this action to recover damages for personal injuries allegedly arising from a lead-based
paint condition in an apartment owned by and leased from the defendant Dorothy A. Wylong.  The
Supreme Court denied Wylong’s motion for summaryjudgment dismissing the complaint and allcross
claims insofar as asserted against her.  We affirm.

Wylong demonstrated her prima facie entitlement to judgment as a matter of law
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dismissing the complaint and all cross claims insofar as against her with evidence that she lacked
actual or constructive notice of a lead-based paint condition in the infant plaintiff’s apartment (see
Lewis v Boyce, 31 AD3d 395; Shafqat v Blackman, 16 AD3d 574; cf. Harden v Tynatishon, 49
AD3d 604).  However, in opposition, the infant plaintiff raised a triable issue of fact as to such notice
(see Chapman v Silber, 97 NY2d 9; Alonso v Coutinho Enters., LLC, 35 AD3d 641).  The conflicting
testimony as to whether Wylong was made aware of peeling and/or chipping paint in the apartment
may not be resolved as a matter of law.  Thus, summary judgment was properly denied.  

RIVERA, J.P., RITTER, MILLER and DILLON, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


