Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D20032
Y/kmg
AD3d Submitted - June 4, 2008
STEVEN W. FISHER, J.P.
ANITA R. FLORIO
DANIEL D. ANGIOLILLO
THOMAS A. DICKERSON
ARIEL E. BELEN, JJ.
2007-07152 DECISION & ORDER

George Ciociano, respondent, v
Michele Ciociano, appellant.

(Index No. 201247/05)

Kenneth J. Weinstein, Garden City, N.Y. (Michael L. Langer of counsel), for
appellant.
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In a matrimonial action in which the complaint was dismissed by order dated
November 22, 2006, the defendant wife appeals from so much of an order of the Supreme Court,
Nassau County (Iannacci, J.), dated June 14, 2007, as denied her motion for an award of an
attorney’s fee.

ORDERED that the order is reversed insofar as appealed from, on the law and in the
exercise of discretion, with costs, and the defendant’s motion is granted to the extent that the
defendant is awarded an attorney’s fee in the sum of $25,000.

“The decision to award an attorney’s fee lies, in the first instance, in the discretion of
the trial court and then in the Appellate Division whose discretionary authority is as broad as that of
the trial court” (O ’Brien v O ’Brien, 66 NY2d 576, 590; see Domestic Relations Law § 237[a], [c];
Peritore v Peritore, 50 AD3d 874; Burger v Holzberg, 290 AD2d 469, 471). In a matrimonial
action, an award of an attorney’s fee should be based, inter alia, on the relative financial
circumstances of the parties and the relative merit of their positions (see Domestic Relations Law §
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237[a]; DeCabrera v Cabrera-Rosete, T0 NY2d 879, 881; Ventimiglia v Ventimiglia, 36 AD3d 899;
Chamberlain v Chamberlain, 24 AD3d 589; McCully v McCully, 306 AD2d 329).

It is undisputed that the defendant wife earned the sum of approximately $27,000 per
year, while the plaintiff husband earned more than $100,000 per year. In light of the great disparity
in income between the parties, the lack of merit to the husband’s action, and the husband’s failure to
substantiate his allegations that the wife engaged in tactics to prolong the litigation, the wife should
have been awarded an attorney’s fee in the sum of $25,000 (see Grassi v Grassi, 35 AD3d 357, 358;
Levy v Levy, 4 AD3d 398, 398-399; Gainey v Gainey, 303 AD2d 628, 631).

FISHER, J.P., FLORIO, ANGIOLILLO, DICKERSON and BELEN, JJ., concur.
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