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In an action to recover damages for personal injuries, the plaintiff appeals from an
order of the Supreme Court, Kings County (Held, J.), dated April 10, 2008, which granted the
defendants’ motion for summary judgment dismissing the complaint on the ground that he did not
sustain a serious injury within the meaning of Insurance Law § 5102(d).

ORDERED that the order is reversed, on the law, with costs, and the defendants’
motion for summary judgment dismissing the complaint is denied.

The defendants met their prima facie burden of showing that the plaintiff did not
sustain a serious injury within the meaning of Insurance Law § 5102(d) as a result of the subject
accident (see Toure v Avis Rent A Car Sys., 98 NY2d 345, 352; Gaddy v Eyler, 79 NY2d 955, 956-
957).  However, contrary to the Supreme Court’s determination, the plaintiff’s opposition was
sufficient to raise a triable issue of fact as to whether he had sustained a serious injury.  In addition
to evidence of disc herniations and bulges causally related to the accident, the plaintiff’s treating
physician stated that he had found that the plaintiff’s cervical and lumbar ranges of motion were
significantly restricted as quantified in his affirmation (see  Paz v Wydrzynski, 41 AD3d 453).  In
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addition, the plaintiff’s physician adequately explained the gap in the plaintiff’s treatment (see
Pommells v Perez, 4 NY3d 566, 577). 

FISHER, J.P., COVELLO, BALKIN and BELEN, JJ., concur.

ENTER:

James Edward Pelzer
  Clerk of the Court


