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(Index No. 20497/05)

                                                                                      

Mitchell L. Perry, Bronx, N.Y., for appellants.

Joseph A. Marra, Yonkers, N.Y. (Vincent P. Fiore of counsel), for respondent.

In an action to recover damages for personal injuries, the plaintiffs appeal, as limited
by their brief, from so much of an order of the Supreme Court, Westchester County (Liebowitz, J.),
entered November 27, 2007, as granted that branch of the motion of the defendant Walter Haiduk
which was, in effect, pursuant to CPLR 3211(a)(7) to dismiss the complaint insofar as asserted
against him.

ORDERED that the order is modified, on the law, by deleting the provision thereof
granting those branches of the motion of the defendant Walter Haiduk which were, in effect,
pursuant to CPLR 3211(a)(7) to dismiss the second and third causes of action insofar as asserted
against him and substituting therefor a provision denying those branches of the motion; as so
modified, the order is affirmed insofar as appealed from, without costs or disbursements, so much of
the order as, in effect, denied, as academic, those branches of the motion of the defendant Walter
Haiduk which were for summary judgment dismissing the second and third causes of action and
pursuant to CPLR 3211(a)(5) to dismiss the third cause of action as time-barred, is vacated, and the
matter is remitted to the Supreme Court, Westchester County, for a determination of the remaining
branches of the motion of the defendant Walter Haiduk on the merits.
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Following joinder of issue and the depositions of the plaintiffs and the defendant
Walter Haiduk, Haiduk moved, in effect, pursuant to CPLR 3211(a)(7) to dismiss the complaint
insofar as asserted against him, for summary judgment dismissing the complaint insofar as asserted
against him, and pursuant to CPLR 3211(a)(5) to dismiss the third cause of action as time-barred.
The Supreme Court was “unable to discern how the complaint state[d] a cause of action against”
Haiduk, and granted that branch of his motion which was, in effect, pursuant to CPLR 3211(a)(7)
to dismiss the complaint insofar as asserted against him. The Supreme Court, in effect, denied, as
academic, the remaining branches of the motion.

We agree with the Supreme Court that the first cause of action should be dismissed
for failure to state a cause of action.  However, we disagree with the Supreme Court that the second
and third causes of action should be dismissed for failure to state a cause of action.  Accordingly, we
remit the matter to the Supreme Court, Westchester County, to decide the remaining branches of
Haiduk’s motion.

RIVERA, J.P., MILLER, CARNI and McCARTHY, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


