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2008-01835 DECISION & ORDER

QFI, Inc., appellant, v Guy Shirley, et al.,
respondents, et al., defendants.

(Index No. 13508/07)

                                                                                      

Kushnick & Assoicates, P.C., Melville, N.Y. (Vincent T. Pallaci and Lawrence A.
Kushnick of counsel), for appellant.

In an action, inter alia, to recover damages for breach of contract, the plaintiff appeals,
as limited by its brief, from so much of an order of the Supreme Court, Westchester County (O.
Bellantoni, J.), entered January17, 2008, as granted that branch of the cross motion of the defendants
Guy Shirley, Euralyn Shirley, and Sophia Shirley which was pursuant to CPLR 3211(a)(5) to dismiss
the complaint insofar as asserted against them.

ORDERED that the order is affirmed insofar as appealed from, without costs or
disbursements.

In 2006, the plaintiff and its principal commenced an action (hereinafter the 2006
action) against the defendants Guy Shirley and Euralyn Shirley (hereinafter the Shirleys), inter alia,
to recover damages for breach of contract and for specific performance, in connection with
agreements contemplating the plaintiff's development of property owned by the Shirleys and Sophia
Shirley (hereinafter collectively the Shirley defendants).  The Shirleys moved, in effect, for summary
judgment dismissing the 2006 action, and the plaintiff submitted no opposition to that motion.  The
Supreme Court granted the Shirleys' motion.

In 2007, the plaintiff commenced the instant action against the Shirley defendants and
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others, asserting four causes of action.  The first and second causes of action, seeking specific
performance and damages for breach of contract, were substantially similar to two of the causes of
action asserted in the 2006 action.  The third and fourth causes of action, seeking recovery in
quantum meruit for work performed by the plaintiff and foreclosure of mechanic's liens filed against
the subject property, arose out of the agreements that formed the basis of the 2006 action.  The
Supreme Court granted that branch of the Shirley defendants’ cross motion which was to dismiss the
complaint, in effect, concluding that the instant action was barred by the doctrine of res judicata.

Contrary to the plaintiff's contention, “CPLR 5013 does not require that the prior
judgment contain the precise words ‘on the merits’ in order to be given res judicata effect; it suffices
that it appears from the judgment that the dismissal was on the merits” (Strange v Montefiore Hosp.
&Med. Ctr., 59 NY2d 737, 738; see Yates v Roco Co., 48 AD3d 800; Vinci v Northside Partnership,
250 AD2d 965, 965-966).  Here, it is clear that the award of summary judgment in the 2006 action,
though made after the plaintiff failed to oppose the motion seeking that relief, was on the merits (see
Vinci v Northside Partnership, 250 AD2d at 965; Boorman v Deutsch, 152 AD2d 48, 53; Collins
v Bertram Yacht Corp., 53 AD2d 527, affd 42 NY2d 1033).

Under New York's transactional approach to res judicata, “once a claim is brought to
a final conclusion, all other claims arising out of the same transaction or series of transactions are
barred, even if based upon different theories or if seeking a different remedy” (O'Brien v City of
Syracuse, 54 NY2d 353, 357).  Since all causes of action in both the 2006 action and the instant
action arose out of the same agreements between the plaintiff and the Shirleys, all four of the causes
of action asserted in the instant action were subject to dismissal on res judicata grounds (see
Ciancimino v Town of E. Hampton, 266 AD2d 331).

PRUDENTI, P.J., DILLON, COVELLO and LEVENTHAL, JJ., concur.
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James Edward Pelzer
  Clerk of the Court


