
March 24, 2009 Page 1.
BERNSTEIN v PARTHENON ENTERPRISES, INC. 

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D22552
O/kmg

          AD3d          Argued - February 3, 2009

REINALDO E. RIVERA, J.P. 
ROBERT A. SPOLZINO
DAVID S. RITTER
HOWARD MILLER, JJ.

                                                                                      

2008-01526 DECISION & ORDER
2008-09969

Lillian Bernstein, appellant, 
v Parthenon Enterprises, Inc., etc., et al., 
respondents.

(Index No. 2817/06)

                                                                                      

Elovich & Adell, Long Beach, N.Y. (Lawrence Elovich, A. Trudy Adell, Glenn L.
Sabele, and Mitchel Sommer of counsel), for appellant.
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In an action to recover damages for personal injuries, the plaintiff appeals from (1) an
order of the Supreme Court, Nassau County (Murphy, J.), dated December 31, 2007, which granted
the defendants' motion for summary judgment dismissing the complaint, and (2) a judgment of the
same court entered June 25, 2008, which, upon the order, is in favor of the defendants and against
her dismissing the complaint.

ORDERED that the appeal from the order is dismissed; and it is further,

ORDERED that the judgment is reversed, on the law, the defendants’ motion for
summary judgment is denied, and the order is modified accordingly; and it is further,

ORDERED that one bill of costs is awarded to the plaintiff.
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The appeal from the intermediate order must be dismissed because the right of direct
appeal therefrom terminated with the entry of judgment in the action (see Matter of Aho, 39 NY2d
241, 248).  The issues raised on the appeal from the order are brought up for review and have been
considered on the appeal from the judgment (see CPLR 5501[a][1]).

The defendants made a prima facie showing of entitlement to judgment as a matter of
law by showing that the alleged defect was trivial and nonactionable and did not possess the
characteristics of a trap or nuisance (see Trincere v County of Suffolk, 90 NY2d 976; Shiles v
Carillon Nursing & Rehabilitation Ctr., LLC, 54 AD3d 746; Morris v Greenburgh Cent. School
Dist. No. 7, 5 AD3d 567).  However, in opposition, the plaintiff raised a triable issue of fact, inter
alia, as to the height differential of the alleged defect and whether the alleged defect was trivial (see
Ayala v Gutin, 49 AD3d 677).

RIVERA, J.P., SPOLZINO, RITTER and MILLER, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


