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2007-07474 DECISION & ORDER

John Vecchio, et al., plaintiffs, v Miller Place 
Realty, LLC, et al., respondents, Racanelli 
Construction Company, Inc., defendant third-party
plaintiff; Dame Contracting, Inc., third-party 
defendant-appellant.

(Index No. 11078/05)
                                                                                      

Milber Makris Plousadis & Seiden, LLP, Woodbury, N.Y. (Lorin A. Donnelly of
counsel), for third-party defendant-appellant.

Casone & Kluepfel, LLP, Garden City, N.Y. (David F. Kluepfel of counsel), for
respondents.

In an action to recover damages for personal injuries, etc., the third-party defendant
appeals, as limited by its brief, from so much of an order of the Supreme Court, Suffolk County (Pitts,
J.), dated May 30, 2007, as granted that branch of the motion of the defendants Miller Place Realty,
LLC, and NB Realty, LLC, which was for summary judgment on their cross claim for contractual
indemnification insofar as asserted against it.  

ORDERED that the order is reversed insofar as appealed from, on the law, with costs,
and that branch of the motion of the defendants Miller Place Realty, LLC, and NB Realty, LLC,
which was for summary judgment on their cross claim for contractual indemnification insofar as
asserted against the third-party defendant is denied.

The defendants Miller Place Realty, LLC, and NB Realty, LLC (hereinafter the
owners), failed to establish their prima facie entitlement to judgment as a matter of law on their cross
claim for contractual indemnification against the third-party defendant, Dame Contracting, Inc., the
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injured plaintiff’s employer.  The subject indemnification clause does not cover the owners for injuries
resulting from, inter alia, their own negligence or the negligence of the defendant third-party plaintiff,
Racanelli Construction Company, Inc. (hereinafter the general contractor).  Although the owners
established as a matter of law that they were not negligent in causing the plaintiff’s injury (see
McComish v Luciano’s Italian Rest., 56 AD3d 534; Valenti v 400 Carlis Path Realty Corp., 52
AD3d 696; Lindquist v C & C Landscape Contrs., Inc., 38 AD3d 616), they failed to establish as a
matter of law that the negligence of the general contractor did not contribute to the accident.
Accordingly, their motion for summary judgment should have been denied (see Barnes v
DeFoe/Halmar, 271 AD2d 387; Delmar v TerraStruct Corp., 249 AD2d 259).

DILLON, J.P., ANGIOLILLO, LEVENTHAL and CHAMBERS, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


