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Marc Straus, etc., respondent, v Jeffrey Ambinder,
etc., appellant.
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Heller, Horowitz & Feit, P.C., New York, N.Y. (Clifford J. Bond of counsel), and
The Sarcone Law Firm, PLLC, White Plains, N.Y. (John A. Sarcone III of counsel),
for appellant (one brief filed).

Chadbourne & Parke, LLP, New York, N.Y. (Scott S. Balber and Emily Abrahams
of counsel), for respondent.

Inan action, inter alia, to recover damages for the breach ofa limited liability company
agreement, the defendant appeals from an order of the Supreme Court, Westchester County
(Donovan, J.), entered September 25, 2007, which granted the plaintiff’s motion for a protective
order to prevent the disclosure of documents requested in a subpoena that the defendant served on
a nonparty accounting firm.

ORDERED that the order is affirmed, with costs.

The plaintiff met his burden of proving that the subpoenaed documents were protected
by the attorney-client privilege (see CPLR 3101[b], 4503[a]; Matter of Priest v Hennessy, 51 NY2d
62, 69). While a court is not bound by the conclusory characterizations of a client or his attorney,
here, there was no reason to disregard the attorney’s sworn statement regarding the nature of the
engagement of the accounting firm (see Spectrum Sys. Intl. Corp. v Chemical Bank, 78 NY2d 371,
379-380).
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Inany event, the plaintiffalso established that the requested documents were protected
as material prepared by the accountants for his attorneys in anticipation of litigation (see CPLR
3101[d][2]; Carrafiello v Massachusetts Mut. Life Ins. Co., 266 AD2d 117 ). Where, as here, the
party seeking to prevent disclosure makes the required showing that the documents were prepared
solely for litigation, the burden shifts to the party seeking disclosure to establish that there is a
substantial need for the materials and they cannot be obtained elsewhere without undue hardship (see
Volpicelli v Westchester County, 102 AD2d 853; Zimmerman v Nassau Hosp., 76 AD2d 921).
Inasmuch as the defendant failed to show that he could not obtain the requested documents without
undue hardship, the Supreme Court properly issued the protective order.

The defendant’s remaining contentions are without merit.

SPOLZINO, J.P., FLORIO, MILLER and ENG, JJ., concur.

ENTER:
C James Edward Pelzer %Q
Clerk of the Court
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