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2008-03540 DECISION & ORDER

James Garrison Hudkins, respondent, v 
81st Street Parking, LLC, et al., appellants.

(Index No. 1493/05)
                                                                                      

Hoey, King, Toker & Epstein, New York, N.Y. (Regine Dely-Lazard of counsel),
for appellants 81st Street Parking, LLC, Tamir Parking Corporation, and Disoky
F. Elshapey.

Morris Duffy Alonso & Faley, New York, N.Y. (Pauline E. Glaser of counsel), for
appellant Louis Jacobs & Sons, Inc.

Eric H. Green, New York, N.Y. (Marc H. Gertler of counsel), for respondent.

In an action to recover damages for personal injuries, the defendants 81st Street
Parking LLC, Tamir Parking Corporation, and Disoky F. Elshafey appeal, and the defendant Louis
Jacobs & Son, Inc., separately appeals, as limited by their briefs, from so much of an order of the
Supreme Court, Kings County (Ruchelsman, J.), dated March 18, 2008, as denied those branches of
their respective motions which were for summary judgment dismissing the complaint insofar as
asserted against them on the ground that the plaintiff did not sustain a serious injury within the
meaning of Insurance Law § 5102(d).

ORDERED that the order is affirmed insofar as appealed from, with one bill of costs
payable to the plaintiff by the defendants appearing separately and filing separate briefs.

The defendants met their respective prima facie burdens of showing that the plaintiff
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did not sustain a serious injury within the meaning of Insurance Law § 5102(d) as a result of the
subject accident (see Toure v Avis Rent A Car Sys., 98 NY2d 345; Gaddy v Eyler, 79 NY2d 955).
However, in opposition, the plaintiff raised a triable issue of fact.  The plaintiff submitted, inter alia,
the affirmation of his treating orthopedist, Dr. Leonard R. Harrison.  Based upon his
contemporaneous and recent range-of-motion testing, Dr. Harrison raised a triable issue of fact as to
whether the plaintiff sustained a serious injury as a result of the subject accident under the permanent
consequential limitation or the significant limitation of use categories of Insurance Law § 5102(d) (see
Delorbe v Perez, 59 AD3d 491, 492; Prescott v Amadoujalloh, 55 AD3d 584, 584-585; Williams v
Clark, 54 AD3d 942, 943; Casey v Mas Transp., Inc., 48 AD3d 610, 611; Green v Nara Car &Limo,
Inc., 42 AD3d 430, 431).  The plaintiff also provided an adequate explanation for the gap in his
treatment history (see Pommells v Perez, 4 NY3d 566, 577; Delorbe v Perez, 59 AD3d at 492).
Accordingly, the Supreme Court properly denied the motions for summary judgment dismissing the
complaint on the ground that the plaintiff did not sustain a serious injury within the meaning of
Insurance Law § 5102(d).

We do not reach the contention of the defendant Louis Jacobs & Son, Inc., concerning
that branch of its motion which was for summary judgment on its cross claim against the remaining
defendants for common-law indemnification, as that branch of the motion was not addressed by the
Supreme Court.  Thus, it remains pending and undecided (see Magriples v Tekelch, 53 AD3d 532,
532; Katz v Katz, 68 AD2d 536, 542-543).

RIVERA, J.P., DILLON, MILLER, BALKIN and LEVENTHAL, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


